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July 1, 1972—June 30, 1973 


ABSENCES 
Leaves of absence. (See LEAVES OF ABSENCE) 


ACCOUNTABLE OFFICERS 


Certifying officers. (See CERTIFYING OFFICERS) 
Liability 

Errors.in judgment or neglect of duty 

Although pecuniary liability for errors that led to request for space- 
required rather than space-available Military Airlift Command services 
to move commissary goods outside U.S. would seem to rest on com- 
missary personnel making erroneous request, there is no basis for assess- 
ing charges for services on commissary officer since his custodial relation- 
ship with the Govt. as an accountable officer reletes to property and 
funds, and there is no general authority for assessment of charges for 
losses ‘sustained by Govt. as result of errors in judgment or neglect of 
duty by Govt. personnel. Moreover, interagency reimbursement for cost 
of services performed by billing agency pursuant to lawful authority can- 
not be viewed as a “‘loss’’ to Govt. in usual sense of the word 


ADMINISTRATIVE DETERMINATIONS 


Conclusiveness 
Contracts 
Amendments and modifications 


Determination of Secretary of Agriculture to uphold denial by Regional 
Forester of claim for additional road construction costs under timber 
sales contract—denial reversed and restored administratively and then 
appealed to Secretary by contractor—was in conformance with 36 CFR 
221.16(a), which provides for modification of timber sales contracts only 
when modification will apply to unexecuted portions of contract and will 
not be injurious to U.S., is final administrative determination within 
purview of 36 CFR 211.28(b), and Supreme Court ruling in S. & E. 
Contractors, Inc. v. U.S., 406 U.S. 1, concerning finality of administra- 
tive determinations and, therefore, Secretary’s decision is final and con- 
clusive insofar as other agencies of Govt. are concerned, and it is not 
subject to review by GAO 
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ADMINISTRATIVE DETERMINATIONS—Continued 

Conclusiveness—Continued 

Contracts—Continued 

Disputes 
Fact v. law questions 

Determination that it was proper to negotiate sole source replacement 
contract with contractor who had diverted aircraft production to satisfy 
requirements of foreign military sale pursuant to modification of Army 
contract that had been accepted by contractor with understanding it 
would receive separate negotiated replacement contract at price that 
would constitute foreign sale price was not erroneous conclusion of law 
for had change order procedure been used, contractor’s refusal to accept 
equitable price adjustment would not have constituted question of fact 
under disputes clause since diversion was cardinal change beyond scope 
of contract placing contractor in position to institute action for breach 
of contract damages under ‘‘cardinal change” doctrine 


Weight accorded indisputes 


Procurement by Corps of Engineers on behalf of U.S. Postal Service 
pursuant to Memorandum of Understanding is not subject to small 
business set-aside in absence of approval of set-aside by Postal Service 
as required by Memorandum. According to Dept. of Defense, Postal 
Service funds are not appropriated funds to require application of ASPR 
which governs all purchases and contracts by DOD for supplies and 
services, including set-aside procedures—view entitled to great weight. 
However, it is immaterial whether or not funds are considered appropri- 
ated funds since 39 U.S.C. 410(a) exempts Postal Service procurements 
from Small Business Act, as well as all other Federal laws dealing with 
Federal contracts, and 39 U.S.C. 411 permits executive agencies to 
furnish services to Postal Service on such terms and conditions as agreed 


ADMINISTRATIVE ERRORS 


Military matters 
Record correction 
Not a ministerial duty 


Although the Secretaries of military depts. concerned may delegate 
performance of certain ministerial duties to correct administrative errors 
in members’ records, changes that involve material fact or create new 
record require a Board for Correction of Military Records action pursuant 
to 10 U.S.C. 1552. Therefore, in absence of such proceeding, Adjutant 
General of the Army may not correct record of member retired as an 
Army Sergeant who received bad conduct discharge in 1949 from Navy 
and shortly thereafter used papers and name of a Marine to enlist in 
Regular Army, from which he was retired in 1960, under 10 U.S.C. 3914, 
recalled in 1965, and retired again in 1972, also under sec. 3914, to evi- 
dence continued service under his own name until effective date of 
second retirement, as such an action would be ineffective to authorize 
pay and allowances, including retired pay, for retirement periods 
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ADVERTISING 


Advertising v. negotiation 

Negotiation propriety 

Procurement of idler pulleys by negotiation rather than by formal 
advertising and use of brand name or equal purchase description, solici- 
tation of offers from approved sources only, and restriction of procure- 
ment to named-part number was in absence of adequate specification 
data in accord with 10 U.S.C. 2304(a)(10) and par. 3-210.2(xv), Armed 
Services Procurement Reg. (ASPR), which authorizes negotiation for 
replacement parts or components in support of specially designed 
equipment, with ASPR 1-313(c), which provides for procurement of 
replacement parts from sources that satisfactorily manufactured or 
furnished parts in past, and with ASPR 1-1206.2(b), which requires 
salient characteristics to be listed when brand name or equal provision 
is used, and procurement did not restrict competition since proposals 
from unapproved sources were not prohibited, and offers on other than 
named part were considered 

Negotiation procedures pursuant to determinations and findings for 
restoration of National Monument historical structure on basis it was 
impracticable to secure competition by formal advertising within meaning 
of 41 U.S.C. 252(c)(10), as implemented by sec. 1-3.210 of the Federal 
Procurement Regs., having been used to prequalify firms since procure- 
ment otherwise was treated as formally advertised, any award under 
solicitation would be improper, and if resolicited, procurement should be 
formally advertised. The preselection method of qualifying firms and the 
failure to synopsize procurement in Commerce Business Daily was 
restrictive of full and free competition contemplated by advertising 
statutes. Furthermore, even under negotiation procedures, prequalifi- 
cation of offerors would be inconsistent with requirement that negotiated 
procurements be on competitive basis to maximum practical extent---- 

Although failure to inquire why incumbent contractor furnishing 
security watchman services, whose proposal was administratively lost, 
had not submitted proposal was not sound procurement practice, con- 
tract negotiated pursuant to sec. 1-3.210 of the Federal Procurement 
Regs. (FPR) on the basis of a determination and findings (D&F) that 
it was impracticable to secure competition because only three sources 
had top security clearance need not be terminated for that reason as 
lost proposal could only be established by self-serving statements. How- 
ever, termination of award nevertheless is recommended in view of fact 
negotiation procedures were used to convert successful contractor’s 
secret clearance to top secret, and the D & F did not satisfy criteria in 
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re- 
stricting competition. Any resolicitation should consider using formal 
advertising and should treat top security clearance as matter of bidder 
responsibility 
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ADVERTISING—Continued 
Advertising v. negotiations—Continued 
Specifications availability 


Use of formal advertising procedures by the Naval Facilities Engineer- 
ing Command to procure 2,000 KW gas turbine engine driven power 
plants and related dat: packages was proper since adequate specifica- 
tions were available and use of the two-step formal advertising procedure 
is authorized pursusat to par. 2-501 of the Armed Services Procurement 
Regulation (ASPR) only when there are no adequate specifications to 
permit formal advertising. Moreover, record does not indicate that 
negotiation of procurement should have been authorized under the 
circumstances spelled out in ASPR 3-200 et seg. and ASPR 3-102(b) (1) -- 


AGRICULTURE DEPARTMENT 


Commodity Credit Corporation. (See COMMODITY CREDIT 
CORPORATION) 
Indemnity payments 
Contamination of cheese 
Removal from commercial market 


Cheese that contained dieldrin which was removed from commercial 
market at direction of State of Wisconsin Dept. of Agriculture under 14- 
day hold orders beginning Apr. 11, 1967, but final determination that 
cheese was adulturated pursuant to both State and Federal law and 
should not move in interstate or foreign commerce was not made until 
May 14, 1971, is considered to have been removed from commercial 
market after Nov. 30, 1970, thus permitting indemnity payments under 
sec. 204(b) of Agricultural Act of 1970, approved Nov. 30, 1970, in view 
of fact legal effectiveness of hold orders to remove cheese from commercial 
market prior to May 14, 1971, is doubtful. However, before making 
indemnity payment action should be taken to insure claimant will not 
also collect or benefit under its judgment against farmer responsible for 
COUNDRRIIINGR eerste caso Lata cm camd ew aes e~ sea siad awe od 


Contamination of milk 
Contaminant registration and approval requirement 


Fact that the only statute requiring registration of chemicals is 
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 135-135k) 
does not imply waiver of registration and approval requirement in 7 
U.S.C. 450j to permit indemnity payments to dairy farmers who were 
directed to remove their milk from commercial market because it con- 
tained residues of chemical which was not registered and approved for 
use by Federal Govt. at time of use since, under express language of the 
statutes pertaining to Milk Indemnity Program, use of contaminant 
must have been registered with and affirmatively endorsed or recom- 
mended by Govt. Therefore, indemnity claims for milk contaminated 
from consumption by dairy cattle of ensilage stored in silo coated with 
paint containing ‘‘ Arcolor 1254,’ compound not required to be registered 
and approved, may not he ellowed....2... =. -<- soso sense ne ceeeS-s:- 
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AGRICULTURE DEPARTMENT—Continued 
Losses sustained by producers, etc. 
Turkey growers 
Indemnification 


Losses sustained by five turkey growers in connection with Dept. of 
Agriculture’s quarantine program for control and eradication of exotic 
Newcastle disease—-highly virulent communicable disease of poultry— 
which was imposed under Dept.’s authority to prevent interstate dis- 
semination of disease, may not be indemnified under terms of 21 U.S.C. 
114a or pursuant to authority in 7 U.S.C. 612c. 21 U.S.C. 114a authorizes 
indemnity payments for destruction of animals, including poultry, when 
performed under supervision of Dept., whereas growers sold their flocks 
and eggs upon their own initiative, disposition that is not considered 
“constructive destruction” that resulted from quarantine. 7 U.S.C. 612c 
is intended for application only when entire commodity is in distress and, 
furthermore, indemnity payments have been founded upon specific 
legislation 


AIRPORTS 


Government use of municipal airports 
‘“‘Reasonable share’’ of costs determination 


Since it is impossible that reasonable share of extraordinary mainte- 
nance costs, proportionate to Federal Govt.’s disproportionate use of 
taxiway and runway at airport transferred to Joint Board of Texarkana 
Municipal Airport Authority can be determined under indenture agree- 
ment executed between General Services Administration and Board or 
from authorizing statute, 50 U.S.C. App. 1622, as no objective standard is 
provided to give concrete meaning to what is considered ‘‘reasonable 
share,’”’ proportional to use, of cost of operating and maintaining facili- 
ties, use and maintenance charges that are abnormally burdensome as 
result of Govt.’s damaging use of runway may be negotiated with Board_- 


ALASKA 


Natives 
Status 
Claims payment purposes 
As natives of Alaska—ultimate beneficiaries of Alaska Native Fund 
established by Alaska Native Claims Settlement Act, Pub. L. 92-203, 
approved Dec. 18, 1971, for distribution to regional corporations—are 
aboriginal groups, legal position of individual Alaskan native is assimi- 
lated to that of other Indians in U.S. Therefore, lack of formal tribal 
organization of natives is not determinative of status of fund, and it may 
be properly classified as Indian tribal trust fund that is eligible for inter- 
est payments under 25 U.S.C. 161la, and for investment pursuant to 25 
U.S.C. 162a, pending enrollment of natives and distribution of fund to 
regional corporations established by act 
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ALLOWANCES 


Double 

Prohibition 

Payment of temporary quarters subsistence expenses (TQSE) to 
transferred civilian employee for up to 30 days while he and his depend- 
ents occupy temporary quarters, which expenses are computed on basis 
of actual expenses or per diem percentage for each 10-day period, will not 
violate prohibition against duplicate payments in par. C8253 of Joint 
Travel Regs. and sec. 8.2i of OMB Cir. No. A—56 because his spouse as a 
military member on active duty receives basic allowances for quarters 
and for subsistence. The TQSE allowance is intended to lessen economic 
hardship employees face when transferred for convenience of Govt., 
whereas permanent military allowances cover normal day-to-day ex- 
penses for food and shelter when not provided by Govt., and being in 
the nature of compensation they are not viewed as duplicating TQSE 
allowance 


Military personnel 

Dependents 

Status of dependents for allowances 
Children 

Children provisionally adopted by Navy member while stationed in 
Great Britain pursuant to the Adoption Act of 1958 (7 Eliz. 2, C.5) 
Part V, Sec. 53, are considered dependents of the member under 37 U.S.C. 
401, so as to entitle him to a dependents’ allowance and all other benefits 
incident to dependency status while member resides in Great Britain in 
view of fact that although provisional adoption order only authorizes 
custody and removal of children from Great Britain for adoption else- 
where, sec. 53(4) of the act provides that the rights, duties, obligations, 
and liabilities prescribed in other sections of the act for an adopter shall 
equal those of natural parents or those created by an adoption order. 
However, unless children are actually adopted by member after he is 
transferred from Great Britain, they may not continue to be regarded as 
his adopted children 


Dislocation allowance 
Members without dependents 
Quarters not assigned 

Payment of dislocation allowance to officer of Army Nurse Corps as 
member without dependents who is receiving basic allowance for 
quarters as member with dependents for her mother who will not join 
her at new duty station where she was not assigned Govt. quarters de- 
pends on whether mother resided with officer at old station. If she did 
not, officer is entitled to dislocation allowance pursuant to par. M9002, 
JTR, in amount equal to applicable monthly rate of quarters allowance 
prescribed for member of officer’s pay grade without dependents, but if 
mother did reside with her at time of transfer, her entitlement to trans- 
portation for mother precludes payment of allowance even though mother 
may not have changed residence 
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ALLOWANCES—Continued 
Military personnel—Continued 

Excess living costs outside United States, etc. (See STATION 
ALLOWANCES, Military personnel, Excess living costs outside 
United States, etc.) 

Family separation allowances, (See FAMILY ALLOWANCES, 
Separation) 

Quarters allowance. (See QUARTERS ALLOWANCE) 

Subsistence allowance. (See SUBSISTENCE ALLOWANCE, 
Military personnel) 

Subsistence. (See SUBSISTENCE ALLOWANCE) 


Separation allowance for civilian overseas employees. (See 
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES, 
Separate maintenance allowance) 


ANTITRUST MATTERS 
Contracting officers responsibility 


Record on award of operation and maintenance contracts to low 
offeror does not evidence determination was influenced by pending mer- 
ger of low offeror’s firm and competitor where firm’s past preformance 
under contracts of similar difficulty, its corporate history, and its 
financial picture were evaluated. Furthermore, to require contracting 
officer to consider antitrust aspects of pending merger in absence of 
judicial authority speaking directly to point would impose intolerable 
burden on officer and inordinately delay procurement and, moreover, 
since disclosure of prices was intended only to effectuate merger, ‘‘Certi- 
fication of Independent Price Determination’’ designed to alleviate 
competition, was not inaccurately executed 


APPOINTMENTS 
Presidential 
Recess 


Continuation of service upon expiration of term 

A presidential recess nominee, appointed under Art. II, sec. 2, clause 
3 of Constitution, whose appointment was not confirmed by Senate and 
he continued to serve after expiration on Dec. 31, 1972, of his recess 
term pursuant to 49 U.S.C. 11, which provides for continued service 
until successor is appointed and confirmed, and whose nomination to 
full term was not submitted within 40 days after beginning of next 
session of Congress, is not entitled pursuant to 5 U.S.C. 5503(b) to re- 
ceive compensation after expiration of 40 days after beginning of first 
session of 93d Congress. However, since prohibition against paying 
recess appointee does not affect his right to hoid office until the con- 
firmation of nominee or end of Ist session of 93d Congress, should recess 
appointee be nominated and confirmed his right to pay would relate 
back to 41st day 
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APPOINTMENTS—Continued 
Status 
Manpower shortage category 


As Federal Judicial Center is considered part of judicial branch, its 
employees are within scope of 5 U.S.C. 5721 et seq. regardless of fact 
Center is not specifically listed in statute which authorizes reimbursement 
for travel and transportation expenses incurred in reporting to position 
determined by CSC to be in manpower shortage category. However, 
since Center under authority in 28 U.S.C. 625(e) to incur expenses in- 
cident to operation of Center and not Commission determined position 
of Director of Continuing Education and Training was manpower 
shortage position, expenses incurred by Director in moving to first duty 
station are not reimbursable under 5 U.S.C. 5723, and rule in 22 Comp. 
Gen. 885 that officer or employee of Govt. must place himself at first 
duty station at own expense applies 


APPROPRIATIONS 
Availability 
Christmas trees, ornaments, and decorations 
Not a “necessary expense”’ 


Seasonal items such as artificial Christmas trees, ornaments, and 
decorations purchased for Government offices do not constitute office 
furniture designed for permanent use so as to qualify as kind of ‘‘neces- 
sary expense” that is chargeable to appropriated funds since items have 
neither direct connection nor essentiality to carrying out of stated 
general purpose for which funds are appropriated. Therefore, Bureau of 
Customs may not charge purchase of such seasonal items to its appro- 
priated funds as legitimate expense unless it can be demonstrated 
purchase was a “necessary expense,’’ phrase construed to refer to current 
or running expenses of miscellaneous character arising out of and directly 
eelnte to Work GC MOONS 2s. os << ice coe ksi eck cwi succes i Seo. 


Membership fees 
Professional organizations 


Annual dues employee is required to pay for membership in profes- 
sional organization is not reimbursable to employee, even though savings 
would accrue to Govt. from reduced subscription rates, and notwith- 
standing Govt. would benefit from employee’s development as result of 
membership, since 5 U.S.C. 5946 prohibits use of appropriated funds for 
payment of membership fees or dues of officers and employees of Govt. 
as individuals, except as authorized by specific appropriation, by express 
terms in general appropriation, or in connection with employee training 
pursuant to 5 U.S.C. 4109 and 4110. However, agency is not precluded 
by 5 U.S.C. 5946 from becoming member and paying required dues if it 
is administratively determined to be necessary in carrying out authorized 
agency activities 
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APPROPRIATIONS-—Continued 
Availability—Continued 
Refund of expenditures 
Post Office Department expenditures 


Refunds of transportation charges paid from funds appropriated to 
former Post Office Dept. for fiscal year 1970, and obligated funds for 
1970 and prior fiscal years transferred to the Postal Service and then 
deobligated are for reversion to general fund of the Treasury pursuant 
to 31 U.S.C. 701(a)(2) and not to Postal Service Fund as 39 U.S.C. 
410(a) of the Postal Reorganization Act, which exempts Postal Service 
from Federal laws dealing with budgets or funds, was not effective until 
July 1, 1971, and, therefore, appropriations to former Post Office Dept. 
are subject to 31 U.S.C. 701-708 prescribing closing of appropriation 
accounts available for obligation for definite period, and providing for 
reversion to general fund of Treasury, and lapsed appropriations of Post 
Office Dept. may not be considered assets of Postal Service in absence of 
specific provisions in act to this effect 


Continuing resolutions 
Availability of funds 


Functions prescribed by Pub. L. 92-318, approved June 23, 1972, for 
National Advisory Council on Extension and Continuing Education, 
which was established by and its authority and responsibility stated in 
sec. 109 of Higher Education Act of 1965, as amended (20 U.S.C. 1009), 
do not constitute new “project or activity’’ within purview of prohibition 
in sec. 106 of Continuing Resolution, approved July 1, 1972 (Pub. L. 
92-334) since primary effect of new functions is to require Council to 
evaluate educational programs and projects which theretofore were more 


or less discretionary and, therefore, funds provided by Continuing 
Resolution, pending passage of Dept. of Health, Education, and Welfare 
appropriations (HEW), may be made available by HEW to implement 
Council’s functions under sec. 106 


Restrictions 
In permanent appropriations 


Although in considering bill for ‘‘ Department of Labor, and Health, 
Education and Welfare Appropriation Act, 1973,’ House was more 
restrictive than Senate as to number of Federal employees authorized 
to determine compliance with Occupational Safety and Health Act of 
1970, inspection activities of Labor Dept. under 1970 act remain un- 
changed during effective period of Joint Resolution (Pub. L. 92-334), 
which provides continuing appropriations for fiscal year 1972 projects 
until fiscal year 1973 funds become available, for notwithstanding that 
pursuant to sec. 101(a) (3) of Joint Resolution, more restrictive language 
governs, sec. 101 (a) (4) controls to make restriction on inspection services 
inapplicable under Joint Resolution in view of fact similar restriction 
was not contained in 1972 appropriation act 


Federal aid, grants, etc., to States. (See STATES, Federal aid, 
grants, etc.) 

Federal grants, etc., to other than States. (See FUNDS, Federal 
grants, etc., to other than States) 
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APPROPRIATIONS—Continued 
Obligation 
Section 1311, Supplemental Appropriation Act, 1955 


Contracts 
Between agencies 


Air Force vouchers submitted by Army Finance Center pursuant to 
7 GAO 8.4(c), which provides for submission of a disputed interagency 
bill for goods or services to GAO for settlement, will be considered to be 
request for an advance decision. Bills submitted which cover cost of 
inadvertent movement of commissary goods outside the United States 
(U.S.) in space-required rather than space-available airlift that Military 
Airlift Command refuses to cancel, may be paid from appropriated 
funds, for although commissaries are required to be self-sustaining, they 
are appropriated fund activities and, furthermore, Pub. L. 92-204 ex- 
cludes transportation costs incurred outside U.S. from cost of purchase 
in operation of commissaries. Since interagency orders are obligations 
upon appropriations the same as orders or contracts with private con- 
tractors, Army operation and maintenance appropriation stated on 
vyoucner is propery chargeapie... .... .......-.=--. see ee 


ASSIGNMENT OF CLAIMS (See CLAIMS, Assignment) 
ATTORNEYS 
Fees 
Employee litigation 
The legal fees awarded a former Foreign Service Officer of the Depart- 
ment of State in a grievance proceeding brought under section 1820 of 
Volume 3 of the Foreign Affairs Manual are not reimbursable since 


neither the authority in 22 U.S.C. 810 to procure legal services for the 
protection of the interests of the Government or to enable an officer or 
employee of the Service to carry on his work efficiently, nor the authority 
in Public Law 84-885 to incur expenses in unforeseen emergencies 
arising in the diplomatic and consular services apply in the circumstances 
of a grievance proceeding 


AUTOMATIC DATA PROCESSING SYSTEMS. (See EQUIPMENT, 
Automatic Data Processing Systems) 


AUTOMOBILES 
Generally. (See VEHICLES) 


Transportation. (See TRANSPORTATION, Automobiles) 


AWARDS 
Contract awards. (See CONTRACTS, Awards) 


BALANCE OF PAYMENTS PROGRAM. (See FUNDS, Balance of 
Payments Program) 
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BANKRUPTCY 


Carriers 

Reorganization, etc. 

Government to maintain services 

Option obtained from Central Railroad of New Jersey by Secretary 
of Transportation pursuant to sec. 3(b)(4) of Emergency Rail Service 
Act of 1970 incident to guaranteeing trustee certificates issued in re- 
organization proceedings of railroad, which option provides that Secretary 
acquire by purchase or lease trackage rights and equipment to maintain 
railroad services in event of actual or threatened cessation of such 
services, may not be exercised without further action by Congress. 
Legislative history of act contains no indication Secretary is authorized 
to take over railroad and operate it, but rather evidences that he may 
exercise option, following favorable congressional action, without 
awaiting outcome of proceedings before reorganization court or Inter- 
state Commerce Commission 


BIDDERS 
Allegation of unfairness, etc. 


Although offerors who submitted acceptable technical proposals for 
construction of any or all of three Bachelor Officers Quarters (BOQ) 
and therefore were entitled to bid on project or projects under subse- 
quent invitation for bids should have been given more detailed informa- 
tion concerning application of per man statutory limitation imposed by 
sec. 706 of Military Construction Act of 1972, and possibility of waiver, 
nevertheless the contracting officer’s recommendation that limitation 
placed on one of the projects should be waived for low overall bidder who 
was not low on major construction item was not unfair to second low 
bidder who should have been aware that sec. 706, and implementing 
pars. 11—-110(a) and (c) of Armed Services Procurement Reg. provide both 
for limiting costs and for waiver when limitation is impracticable to 
impose 
Bids, generally. (See BIDS) 

Invitation right 

Amendments 

Incorrectly addressed 

Bid transmitted by Telex system because amendment advancing bid 
opening date was not received until within 4 hours of bid opening time 
due to incorrect listing of bidder’s address was properly rejected, even 
though bidder was advised during telephonic inquiry to use whatever 
means were available to transmit bid and had subsequently confirmed 
bid, since invitation for bids did not authorize telegraphic bids and late 
receipt of confirmation bid was not excusable. Although amendment 
changes are required to be furnished everyone sent invitation, procure- 
ment activity is not insurer of prompt delivery and, therefore, cancella- 
tion of amendment is not required because it was inadvertently mis- 
directed. Propriety of procurement rests on obtaining adequate com- 
petition and reasonable prices and not on affording every possible 
prospective bidder opportunity to bid 


522-985 O - 74 - 66 
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BIDDERS—Continued 


Qualifications 
Administrative determinations 
Acceptance 


Under total small business set-aside solicitation for pastry require- 
ments that listed estimated quantities for each of 33 items solicited and 
required both unit and total estimated prices for each of the items, and 
indicated any items might be grouped together and awarded to one or 
more bidders in whichever grouping would be most advantageous to the 
Govt., multiple awards to low bidder on two of three groupings submitted 
and to protestant for remainder of the items would result in lowest ag- 
gregate price to the Govt. as provided by solicitation, and as statement 
of group bidder that each group of items “are bid as a Total All or None 
Bid” does not qualify its bid, since in listing items in groups, bidder in- 
dicated that an award of individual items would not be acceptable, the 
group bidder, administratively determined to be responsible bidder, is 
CUO OCRIMN OWA: 5 oes cose he od ce ccrnccc ccecnccececeese 


Discretionary authority 


Although record of contract awarded under an invitation for bids 
on skid mounted power plants is not clear as to successful bidder’s 
prior experience, and procedures and facilities to be used in connection 
with engineering services to be furnished, the validity of the affirmative 
administrative determination of bidder responsibility will not be ques- 
tioned absent showing of bad faith or lack of any reasonable basis for 
discretionary judgment made since failure to meet literal requirements 
of experience clause provisions does not require bid rejection if bidder 
otherwise qualifies to perform the contract awarded___._._.---------- 

Propriety 

Determination of bidder responsibility by contracting officer who 
virtually ignored initial preaward survey favorable to an offeror under 
solicitation for Inspection and Repairs As Necessary (IRAN) of aircraft 
and relied exclusively on unfavorable data, including second preaward 
survey, without rationalizing basis for rejection of intitial preaward 
survey in which he participated and concurred in the “award” recom- 
mendation to the rejected offeror although of doubtful validity, and 
contracting officer, as required by par. 1-900, et seq. of Armed Services 
Procurement Reg., should have resolved inconsistencies and uncer- 
tainties in record before reaching reasoned judgment of responsibility, 
record does not establish arbitrariness or capriciousness which is pre- 
requisite to recovering preparation costs. However, similar occurrence 
snow We Velde raters. Ses U8. foes eteab hi ccd sonccdeciinsus 
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BIDDERS—Continued 
Qualifications—Continued 
Administrative determinations—Continued 
Reasonable 


In the procurement under request for quotations of technical services 
in support of Tactical Air Control and Defense Systems Interface 
Program on cost-plus-a-fixed-fee basis, which because services were 
previously furnished on sole-source basis provided for three-month 
indoctrination period for any nonincumbent selected for award, the 
recommendation of the Procurement Advisory Committee, accepted by 
the contracting officer, that incumbent was best qualified on basis of 
technical capabilities and competence, although not lowest offeror, 
evidences no unreasonableness or favoritism, for even after applying 
Indoctrination Learning Adjustment factor the incumbent rated higher, 
and it was proper under negotiation procedures to consider factors 
other than price and to use a point system that included, in addition to 
price, personnel, experience, technical approach, etc., as an evaluation 
GOGRWtee i oe eee ee eet Secdce a dat ene aiinanacaune aan 


As bid evaluation factor 
Employees of bidder 

Failure to call in offerors in competitive range for detailed discussions 
of specific deficiencies in their proposals, and requirement that engineers 
have Bachelor of Science Degree resulted in award of contract to other 
than low offeror at substantial increase in price to Govt., which indicates 
that manner and extent of discussions of proposals with offerors in com- 
petitive range were not conducive to obtaining maximum competition. 
One of primary purposes of conducting negotiations with offerors is to 
raise to acceptable status those proposals which are capable of being 
made acceptable, and thereby increase competition, and it is incumbent 
upon Govt. negotiators to be as specific as practical considerations will 
permit in advising offerors of corrections required in their proposals. 
Furthermore, Bachelor of Science Degree requirement should be recon- 
sidered before it is included in future procurements-----.-.---------- 


Capacity, etc. 
Determination 


Determination bidder was not responsible to perform requirements 
contract to repair adding machines and calculators because he could 
not furnish loan equipment during periods of repair, and because operat- 
ing from home there was little indication bidder was regularly engaged 
in repair business, is not invalid determination as contracting agency 
is vested with considerable degree of discretion in deciding responsibility 
of prospective contractor. However, bidder should have been given 
opportunity to establish ability to furnish loan equipment by performance 
time in view of statement made during preaward survey of ability to 
obtain equipment, and award of contract on similar terms to repair 
typewriters. It is, therefore, suggested that in future information re- 
ceived in connection with particular procurement should be utilized, 
where relevant, in similar concurrent procurement--_-_-..--.---------- 
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BIDDERS—Continued 
Qualifications—Continued 
Capacity, etc.—Continued 
Plant facilities, etc. 


An offeror under request for technical proposals (RFTP) of two-step 
procurement for the design, construction, and performance testing of 
nitric acid-sulfuric acid concentration plants who possesses ‘‘in-depth”’ 
technological skill and experience but who had never designed and con- 
structed a plant exactly like that outlined in the RFTP—the position of 
protestant, the only other responsive bidder—satisfied experience re- 
quirements of solicitation and was, therefore, acceptable for advancement 
to step two, and having submitted lowest bid, as protestant’s bid errors 
could not be waived as minor informality, properly was awarded con- 
tract. Experience provisions of solicitation only required a showing that 
components offered had performed satisfactorily in an operating plant 
of similar design for 2 years and not that all components had been put 
together in a facility and operated successfully in that facility for 2 


Qualifications v. qualified products 


The issuance of a request for proposals for stationary brake discs to 
be used as spare parts to the “only known qualified sources’ does not 
mean the item being procured involves a qualified product. Establish- 
ment of procedures to determine qualifications of a source to manufacture 
a part in accordance with required specifications is discretionary and 
within the ambit of the expertise of the cognizant technical activity, 
whose responsibility it is to determine the criteria necessary to insure 
the safety, dependability and interchangeability of the part on an ad hoc 


Technical criteria utilization 


Where offerors were not required to submit technical proposals to 
service electron microscopes but only to offer to conform to best practices 
of industry, and factors making up technical criteria were evaluation of 
capacity factors, determination offeror was technically unacceptable 
amounted, in essence, to determination of nonresponsibility for reasons 
of capacity that required referral to SBA under 1-—1.708.3 of Federal 
Procurement Regs. Furthermore, award of nonpersonal service, fixed 
price, contract to offeror determined capable of providing highest quality 
services was without authority and, therefore, if SBA will issue Certificate 
of Competency to rejected offeror, award made should be terminated for 
ETS CERO 28s oe, Se ee bab aa la Su hia Ses 
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BIDDERS—Continued 
Qualifications—Continued 
Experience 
Administrative determination 


Experience requirement provision in invitation for bids to furnish gas 
turbine power generators which stated that low bidder may be required 
to establish supplier experience in furnishing of gas turbine power plants, 
and, if not, written certificates would have to be obtained from manu- 
facturer of engines—one before award assuring compliance with criteria 
to which engines were designed and manufactured, and one after Govt. 
acceptance of delivery warranting that engines are proper and adequate 
for use to which they have been put—involves matter of bidder responsi- 
bility for determination by contracting officer, except where Certificate of 
Competency had been or would be issued. However, since literal com- 
pliance with certifications required was not intended or sought in pro- 
curement, future solicitations should state requirements more precisely __ 


Product reliability and manufacturing capability 


The inclusion in an invitation for bids to procure gas turbine units of an 
experience, performance bond, and two liquidated damage clauses in 
order to protect interests of the Govt. is not restrictive of competition 
where experience clause is intended to establish prior experience—a mat- 
ter of bidder responsibility and not bid responsiveness—and its use is 
appropriate to substantiate product reliability and manufacturing capa- 
bility ; where performance bond is a necessary and proper means to secure 
the contractor’s obligation under contract, even though a 100 percent 
performance bond was required; and where the liquidated damages at 
different per diem rates for delayed delivery and failure of units to operate 
each day for the first year was warranted on basis of ad ministrative needs 
and prior experiences, and furthermore, determination of whether penalty 
is involved depends on facts as they arise 


Responsibility v. responsiveness 


In procurement of 2,000 KW gas turbine engine driven power plants 
and related daia packages, and skid mounted power plants, the experience 
clause in the solicitations which is directed to the performance history of 
smaller related generators rather than to specific performance experience 
of the KW generator solicited is a matter of bidder responsibility and not 
bid responsiveness since clause relates to bidder experience and not to 
history of product performance. Also matters of responsibility are the 
experience level specified for supplier of gas turbine engine, and capability 
of bidder to meet qualification requirements for engineering services per- 
sonnel and facilities. Furthermore, even if warned to the contrary, docu- 
mentary evidence to show compliance with experience clause require- 
ments may be submitted after bid opening since such information relates 
to bidder’s qualifications to perform 
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Qualifications—Continued 

Financial responsibility 

Subsidiary of parent corporation undergoing reorganization 

Administrative determination that low bidder, subsidiary of corpora- 
tion undergoing Chap. XI Bankruptcy Act reorganization (11 U.S.C. 
701), did not possess financial strength to perform multiyear contract 
for transducers and parts at low price bid is determination that is within 
contemplation of par. 1-902 of ASPR to effect that any doubt as to finan- 
cial strength of bidder that cannot be resolved affirmatively requires de- 
termination of nonresponsibility. Record confirms that price bid would 
result in loss, that contracting agency’s estimate of costs on separate 
yearly quantities is not contrary to terms of solicitation or ASPR 1-322.1 
(b) (3), and that refusal to rely on bidder’s material and labor cost esti- 
mates was not arbitrary and, furthermore, consideration of parent cor- 
poration’s reorganization in determining its subsidiary’s responsibility 
was within administrative discretion-----.......-.------------------ 


Inspection and product facilities 
Responsibility determination 
As matters involving points of production and inspection have tradi- 
tionally been treated as matters affecting responsibility of bidder rather 
than responsiveness of bid, low bidder—small business concern—who 
offered to provide alternative production points for several items of 
engineer wrenches he selected to bid on from 59 items solicited, without 
indication as to which point would be used on each of items, was properly 
determined to be nonresponsible bidder, since although given opportunity 
tu correct nonresponsibility determination, bidder refused plant facilities 
survey to revise production points to be consistent with bid samples 
submitted, thus meeting requirement that samples must be from pro- 
duction of manufacturer whose product is to be supplied, and also 
refused to file for Certificate of Competency. ____-_-_..-.----------- 


Manufacturer or dealer 
Determination 

Whether low bidder on non-set-aside portion of a procurement with 
a 50 percent set aside for award to labor surplus area concerns who on 
date of bid opening is negotiating to acquire the performance activity 
from a large business concern is eligible as a manufacturer or regular 
dealer (‘‘going concern’’) for purposes of award under Walsh-Healey 
Contracts Act (41 U.S.C. 35-45) is for determination initially by con- 
tracting officer subject to review by Dept. of Labor (ASPR 12-601, 
et seq.). To qualify as a manufacturer a firm newly entering into manu- 
facturing activity must show before award that it has made all necessary 
prior arrangements for space, equipment, and personnel, and if qualifying 
commitments are made prior to award for entering into manufacturing 
business, a new firm is not barred from receiving an award because it 
has not yet: done any manufactiting. ....-............<...-. 2.22 
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BIDDERS—Continued 
Qualifications—Continued 
Preaward survey 
Favorable but not considered 


Determination of bidder responsibility by contracting officer who 
virtually ignored initial preaward survey favorable to an offeror under 
solicitation for Inspection and Repairs As Necessary (IRAN) of aircraft 
and relied exclusively on unfavorable data, including second preaward 
survey, without rationalizing basis for rejection of initial preaward 
survey in which he participated and concurred in the ‘‘award’”’ recom- 
mendation to the rejected offeror although of doutful validity, and 
contracting officer, as required by par. 1-900, et seg. of Armed Services 
Procurement Reg., should have resolved inconsistencies and uncertain- 
ties in record before reaching reasoned judgment of responsibility, record 
does not establish arbitrariness or capriciousness which is prerequisite to 
recovering preparation costs. However, similar occurrence should be 
avoided in future 


Prequalification of bidders 
Propriety 
Negotiation procedures pursuant to determinations and findings for 
restoration of National Monument historical structure on basis it was 
impracticable to secure competition by formal advertising within 
meaning of 41 U.S.C. 252(c) (10), as implemented by sec. 1-3.210 of the 
Federal Procurement Regs., having been used to prequalify firms since 
procurement otherwise was treated as formally advertised, any award 
under solicitation would be improper, and if resolicited, procurement 
should be formally advertised. The preselection method of qualifying 
firms and the failure to synopsize procurement in Commerce Business 
Daily was restrictive of full and free competition contemplated by 
advertising statutes. Furthermore, even under negotiation procedures, 
prequalification of offerors would be inconsistent with requirement that 
negotiated procurements be on competitive basis to maximum practical 
Under solicitation for conduct of experiments to test and evaluate 
Housing Allowance Experimental Program, which was divided into three 
separate experiments—demand, supply, and administrative agency— 
noncompetitive awards of phase II portion of demand experiment to 
other than contractor whose performance under phase I was deficient, 
and of supply and administrative agency experiments (AAE) indicate 
proclivity for sole source awards and departure from regulatory require- 
ments for competitive bidding (FPR 1-3.101(c)) that is not justified on 
basis of ‘‘unique’’ contractor capabilities. The selection of AAE con- 
tractor to complete phase II of the demand experiment was in effect a 
prequalification of that contractor, and severable portions of the un- 
justified award should be terminated and resolicited on competitive 
basis, and this recommendation for corrective action reported to appro- 
priate congressional committees... ...................-....-------- 
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BIDDERS—Continued 

Qualifications—Continued 

Security clearance 

Although failure to inquire why incumbent contractor furnishing 
security watchman services, whose proposal was administratively lost, 
had not submitted proposal was not sound procurement practice, 
contract negotiated pursuant to sec. 1-3.210 of the Federal Procurement 
Regs. (FPR) on the basis of a determination and findings (D&F) that it 
was impracticable to secure competition because only three sources had 
top security clearance need not be terminated for that reason as lost 
proposal could only be established by self-serving statements. However, 
termination of award nevertheless is recommended in view of fact 
negotiation procedures were used to convert successful contractor’s 
secret clearance to top secret, and the D & F did not satisfy criteria in 
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re- 
stricting competition. Any resolicitation should consider using formal 
advertising and should treat top security clearance as matter of bidder 
IIIS ees oho Se ieee raseeteiSe de Sos cate dandma menses 


Responsibility v. bid responsiveness 
Bidder ability to perform 


Determination bidder was not responsible to perform requirements 
contract to repair adding machines and calculators because he could not 
furnish loan equipment during periods of repair, and because operating 
from home there was little indication bidder was regularly engaged in 
repair business, is not invalid determination as contracting agency is 
vested with considerable degree of discretion in deciding responsibility 
of prospective contractor. However, bidder should have been given op- 
portunity to establish ability to furnish loan equipment by performance 
time in view of statement made during preaward survey of ability to 
obtain equipment, and award of contract on similar terms to repair 
typewriters. It is, therefore, suggested that in future information received 

* in connection with particular procurement should be utilized, where 
relevant, in similar concurrent procurement 


Bid rejection erroneous 


Where offerors were not required to submit technical proposals to 
service electron microscopes but only to offer to conform to best prac- 
tices of industry, and factors making up technical criteria were evalua- 
tion of capacity factors, determination offeror was technically unaccept- 
able amounted, in essence, to determination of nonresponsibility for 
reasons of capacity that required referral to SBA under 1-1.708.3 of 
Federal Procurement Regs. Furthermore, award of nonpersonal service, 
fixed price, contract to offeror determined capable of providing highest 
quality services was without authority and, therefore, if SBA will issue 
Certificate of Competency to rejected offeror, award made should be 
terminated for convenience of Govt 
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BIDDERS—Continued Page 
Responsibility v. bid responsiveness—Continued 
Bond requirements 


Bidder required to furnish bid guarantee in penal sum of only $300,000 
who submitted bond signed by two sureties—one having net worth of 
$625,500, the other $27,500—was responsible bidder whose bid. should 
not have been rejected. Even though one of the sureties did not show on 
his Affidavit of Individual Surety at bid opening net worth at least equal 
to penal sum of bid bond, the bond itself is enforceable and bidder is 
considered to have tendered valid bid bond, executed by sureties that 
are jointly and severally liable in penal sum sufficient to satisfy require- 
ments of solicitation. Moreover, as net worth information does not relate 
to bid responsiveness but rather to responsibility of surety, rejected bid 
may be considered on basis of corrected affidavit submitted by deficient 
SWMGC hows ts cee ccc ccdec si ecidscdackdalscdccs PRU aes 184 


Experience 


Experience requirement provision in invitation for bids to furnish gas 
turbine power generators which stated that low bidder may be required 
to establish supplier experience in furnishing of gas turbine power plants, 
and, if not, written certificates would have to be obtained from manu- 
facturer of engines—one before award assuring compliance with criteria 
to which engines were designed and manufactured, and one after Govt. 
acceptance of delivery warranting that engines are proper and adequate 
for use to which they have been put—involves matter of bidder responsi- 
bility for determination by contracting officer, except where Certificate 
of Competency had been or would be issued. However, since literal 
compliance with certifications required was not intended or sought in 
procurement, future solicitations should state requirements more 
PIRCOINOCR RSet ee area ae ere Ste eek ee ee tt ee 87 

The inclusion in an invitation for bids to procure gas turbine units of 
an experience, performance bond, and two liquidated damage clauses in 
order to protect interests of the Govt. is not restrictive of competition 
where experience clause is intended to establish prior experience—a 
matter of bidder responsibility and not bid responsiveness—and its 
use is appropriate to substantiate product reliability and manufacturing 
capability; where performance bond is a necessary and proper means to 
secure the contractor’s obligation under contract, even though a 100 
percent performance bond was required; and where the liquidated 
damages at different per diem rates for delayed delivery and failure of 
units to operate each day for the first year was warranted on basis of 
administrative needs and prior experiences, and furthermore, determina- 
tion of whether penalty is involved depends on facts as they arise -- --- 640 
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BIDDERS—Continued 
Responsibility v. responsiveness—Continued 
Information 


Requirement that bids under invitation soliciting custodial services 
be accompanied by outline of bidder’s proposed method of cperation as 
to job and work force, method of supervision, types and quantities of 
equipment, performance schedule is matter of bidder responsibility and 
not bid responsiveness, notwithstanding invitation provision for man- 
datory rejection of bids that failed to furnish required information, 
since method of operation pertains to “know-how,” which is element of 
responsibility as specifications form basis for actual work requirement. 
However, should it be deemed desirable to require outline of bidder’s 
method of operation, invitation should state purpose of requirement and 
how outline will be considered in selection of successful bidder and in 
administration of contract 

Holding in Albano Cleaners, Inc. v. U.S., 197 Ct. Cl. 450, does not 
require conclusion that procuring activity’s established treatment of 
outline of bidder’s proposed method of operation as matter of bid respon- 
siveness rather than bidder responsibility must be adhered to and is not 
subject to change as court recognized that contracting agency is not 
estopped from ceasing a particular treatment employed in prior procure- 
iInents in awaeradme Hew ‘contracts. << ~ 2  e See 


Points of production and inspection 


As matters involving points of production and inspection have tradi- 
tionally been treated as matters affecting responsibility of bidder rather 
than responsiveness of bid, low bidder—small business concern—who 
offered to provide alternative production points for several items of 
engineer wrenches he selected to bid on from 59 items solicited, without 
indication as to which point would be used on each of items, was properly 
determined to be nonresponsible bidder, since although given opportunity 
to correct nonresponsibility determination, bidder refused plant facilities 
survey to revise production points to be consistent with bid samples 
submitted, thus meeting requirement that samples must be from produc- 
tion of manufacturer whose product is to be supplied, and also refused 
to file for Certificate of Competency 


Subsidiaries 
De facto control 


Although in determining whether parent and its subsidiary should be 
treated as separate entities term ‘‘day-to-day”’ control was erroneously in- 
jected into Labor Dept.’s criteria of de facto control by contracting 
agency reviewing equal employment opportunity (EEO) compliance 
of successful contractor with E.O. 11246, ruling in 50 Comp. Gen. 627 
(1971) that affirmative action plan was not required to be submitted by 
prime contractor for each establishment is upheld upon reconsideration 
of decision at request of third party, as record establishes criteria used 
to determine separate entities of contractor and its subsidiary was not 
unreasonable, arbitrary or capricious and that, furthermore, there is no 
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BIDS 

Acceptance time limitation 

Computation 

Saturdays, Sundays and holidays 

Acceptance of a bid, subject to acceptance within 60 calendar days 
from date of receipt of the offer, on Monday, Feb. 5, 1973, the 62nd day 
because the 60th calendar day occurred on Saturday, Feb. 3, 1973, did not 
consummate a valid contract, notwithstanding the law of the situs— 
New York State—provides that when an act is authorized or required 
to be performed on a Saturday, Sunday, or public holiday, it may be 
done on the next succeeding business day, since applicability of the 
statute is academic in view of the incorporation of Standard Form 33A 
in the invitation for bids, which provided that “Time if stated as a num- 
ber of days, will include Saturdays, Sundays and holidays.’’ Modifies 38 
Comp. Gen. 445 and B-137634, dated July 5, 1963 


Dissimilar provisions 
Cross-referencing 


Three invitations for bids soliciting vehicle operation and maintenance 
services which stated a 90-day bid acceptance period without requiring 
further action by bidder, and which included a SF 33 indicating a 60-day 
bid acceptance period would result unless a different period was inserted 
by bidder, without cross-referencing the provisions, were defective as 
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the 
conflicting provisions were misleading, and although bidders are ex- 
pected to scrutinize carefully the entire solicitation package and to 
timely request assistance, the Govt. has the initial responsibility of 
clearly stating what is required. The two invitations under which 
awards were withheld should be canceled and readvertised, clearly 
stating bid acceptance terms, but award made in reliance on previous 
Comptroller General decisions will not be disturbed 

Recommendation that conflicting bid acceptance periods in invitations 
should have been cross-referenced to avoid misleading bidders requires 
corrective administrative action pursuant to sec. 232 of the Legislative 
Reorganization Act of 1970, Public Law 91-510, and therefore copies of 
the Comptroller General decision containing the recommendation are 
being transmitted to appropriate congressional committees. Also, sec. 236 
of the act requires written statements by administrative agency of 
action to be taken with respect to the recommendation to be submitted 
to the House and Senate Committees on Government Operations not 
later than 60 days after date of recommendation and to the Committees 
on Appropriations in connection with the first request for appropria- 
tions made more than 60 days after date of the recommendation 
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BIDS—Continued 


Acceptance time limitation—Continued 
Extension 
Protest determination 


Although in 50 Comp. Gen. 357 it was held that protest of a pro- 
curement to the United States GAO within the offeror’s acceptance 
period would be viewed as continuing the protestant’s bid in being, 
pending disposition of protest and, if proper, for a reasonable time 
thereafter, even without an express extension of the bid, the period 
for which an extension should be considered binding upon the protesting 
bidder must be decided on the basis of all of the circumstances involved. 
Therefore, in view of the contention of protestant that due to changes 
in production and manufacturing economics its bid was not extended 
beyond the last extension of bid acceptance time period, which expired 
on date of the Comptroller General’s decision sustaining its protest, 
because to accept an award at its bid price would result in a loss con- 
tract, contracting agency’s attempt to award a valid contract on basis 
of the original bid price was ineffectiv2. But see B—177165, August 23, 


Aggregate v. separable items, prices, etc. 
Cancellation of items 
Effect on nonresponsive bid 


Deletion of data identified as separate contract line items (CLINs) 
from solicitations contemplating award of multi-year contracts for ur- 
gently needed portable shelters and ward containers in order to avoid 
canceling solicitations because low bidder had qualified its bids by state- 
ment no charge would be made for several data CLINs provided Govt.’s 
drawing package met requirements for data item was in accord with 
terms of invitations for bids and thus was not prejudicial to other bidders. 
With the deletion, low bids became responsive since a bid need not be 
rejected for pricing response if item to which it was nonresponsive is 
not included in award. Furthermore, under circumstances, there was 
no impropriety in fact that the deletion was prompted by substantial 
difference in price between two lowest bids 


Failure to bid on all items 


Failure of low bidder to include price for quantity increment of 16 
thru 25 in response to second step of a two-step formal advertisement 
for oscilloscopes to be furnished under 1-year requirements contract 
was properly corrected in consonance with par. 2-406.2 of the Armed 
Services Procurement Reg. since unit price of $1,491 offered on initial 
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15, 
and 26 thru 35 established definite and easily recognizable pattern of 
prices which clearly indicated the single unit price applied to all bid 
increments. An exception to general rule that nonresponsive bid may 
not be corrected is permitted where consistency of pricing pattern 
is discernible and establishes both existence of error and bid intended— 
to hold otherwise would convert an obvious clerical error of omission 
to.matter of nonresponsiveness 22.20. s22.......-.....--+.<----- 
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BIDS—Continued 
Aggregate v. separable items, prices, etc.—Continued 
Partial award 
Propriety 


Under an invitation for bids (IFB) which provided for preparation of 
personal property for shipment under three schedules—outbound 
services; inbound services; and intra-city and intra-area moves—each 
schedule further divided into three distance areas, and for evaluation of 
bids on the total aggregate price of all items within an area of performance 
under a given schedule, and that bidder must bid on all items within 
specified area of performance for a given schedule, the acceptance of an 
‘fall or none”’ bid which was not low in all areas was not precluded, and 
award to the bidder submitting the low, responsive bid for the combined 
Schedules I and II was proper. Furthermore, bidder erroneously informed 
that ‘‘all or none’’ bids must be low in all areas of all schedules, who made 
no effort to see that a clarifying amendment was issued, assumed the 
risk that resolution of question of law raised would not be sustained 
Upon: féviG@s)c eral: SUR Letom sR SERS ATMOR 2c.) 


Subitem pricing 
Omissions 

Failure to furnish separate prices for subitems in bid to furnish circuit 
breakers and related items under solicitation stating that offers which do 
not show unit prices will be rejected as not responsive is immaterial as 
deviation does not affect price, quantity or quality. Bidder by inserting 
word ‘‘included”’ in spaces available for all subitems will be obligated to 
furnish subitems as well as basic circuit breakers at price bid for basic 
circuit breakers. Furthermore, requirement in solicitation is not neces- 
sarily material simply because it was expressed in positive terms with 
warning that failure to comply ‘‘may” or “‘will’”’ result in rejection of bid 
OE RRC nn ee ee Saag aia dean eee ae ee 


All or none 
Omission of item effect 


Under invitation for bids for preparation of personal property of mili- 
tary personnel for shipment or storage that divided delivery require- 
ments into schedules I, II, and III, each schedule further divided into 
three geographical areas, a bidder who when awarded contract for sched- 
ules II and III as low bidder alleged intent to bid on ‘‘all-or-none”’ basis, 
except for indicated exclusion of area I, schedule III, may not have its 
bid corrected as for a minor error, nor may bid be disregarded, since error 
in designating all-or-none portion of bid is not ascertainable from bid 
documents and correction would displace low bidder on schedule I 
(ASPR 2-406.3(a) (3)). Although award for three schedules on all-or-none 
basis would be precuniarily advantageous to Govt., preservation of 
competitive system requires rights of other bidders to be considered -_-_-_- 
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BIDS—Continued 

All or none—Continued 

Separate groupings 

Under total small business set-aside solicitation for pastry require- 
ments that listed estimated quantities for each of 33 items solicited and 
required both unit and total estimated prices for each of the items, and 
indicated any items might be grouped together and awarded to one or 
more bidders in whichever grouping would be most advantageous to the 
Govt., multiple awards to low bidder on two of three groupings 
submitted and to protestant for remainder of the items would result 
in lowest aggregate price to the Govt. as provided by solicitation, and 
as statement of group bidder that each group of items “are bid as a 
Total All or None Bid” does not qualify its bid, since in listing items in 
groups, bidder indicated that an award of individual items would not 
be acceptable, the group bidder, administratively determined to be 
responsible bidder, is eligible to receive award 
Bidders, generally. (See BIDDERS) 
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping) 
Bonds. (See BONDS, Bid) 
Brand name or equal. (See CONTRACTS, Specifications, Restric- 

tive, Particular make) 
Buy American Act 

Buy American Certificate 

Acceptance 


Participation by a large foreign business concern in performance of 
proposed contract award to a self-certified small business concern, 
either by way of joint venture or subcontract, does not change the 
“small business” status of bidder where cognizant SBA regional office 
found no evidence of improper affiliation through common ownership, 
personnel, management, or contractual relationship as precluded by 
SBA 121-Small Business Size Standards; where small business concern 
in subcontracting a major portion of work to be performed to large 
business meets requirement to make a significant contribution to the 
manufacture or production of contract end item; where Buy American 
Act restrictions are satisfied by bidder’s certification that end product to 
be supplied will be a domestic source end product; and where compliance 
with act, as well as military specifications, is one of contract adminis- 
tration and properly the responsibility of the contracting agency 


Noncompliance 


Under invitation for bids to supply softballs that contained “U.S. 
Products Certificate’ clause that required bidders to certify only U.S. 
End Products and Services would be furnished thus implementing 
Balance of Payments Program, sending American produced softball 
core, with covers, needles and thread to Haiti to have covers sewn on 
softball core would constitute manufacturing cutside U.S. and precludes 
consideration of bid since phrase “U.S. End Product’”’ stems from Buy 
American Act and requires end product to be supplied to be manufac- 
factured in U.S. Fact that services to be performed in Haiti would con- 
stitute less than 3% of cost does not make applicable provision in U.S. 
Products and Service clause that 25% or less of services performed out- 
side U.S. will be considered U.S. services since contract contemplated 
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BIDS—Continued 
Buy American Act—Continued 
Generally. (See BUY AMERICAN ACT) 
Price differential 
Small business or labor surplus area concerns 


Bid under invitation for bids that offered to furnish foreign source 
end items in response to solicitation for circuit breakers and related 
items, properly was evaluated by adding 12 percent factor required by 
sec. 1-6.104-4(b) of Federal Procurement Regs. (FPR) when bidder 
submitting low acceptable domestic bid is small business concern or 
labor surplus area concern, or both, as defined in FPR 1-1.801. The fact 
that low domestic bidder failed to indicate which labor surplus area it 
was Claiming did not limit adjustment factor to 6 percent since location 
of performance information submitted by domestic bidder permitted 
determination that contract would be performed in substantial labor 
surplus area and, furthermore, for purposes of Buy-American preference, 
domestic bidder was not required to be ‘‘certified-eligible concern’’ - - -- 


Cancellation. (See BIDS, Discarding all bids) 
Competitive system 
Adequacy of competition 
Determination base 


In absence of clear and convincing evidence that contracting officials 
erred in judging minimum needs of Govt., U.S. GAO will not substitute 
its judgment as to sufficiency of technical data package furnished under 
invitation for radio sets, nor is invitation considered to be legally defec- 
tive since fair competition was not precluded where bidders were in- 
formed contractor would be required to successfully manufacture con- 
tract end items and to bear cost of attaining stated functional or per- 
formance requirements, which is adequate notice to sophisticated 
bidders to scrutinize technical requirements and to price any significant 
unknowns for which they and not Govt. would be responsible for cor- 
recting, and which is sufficient allocation of performance risk to assure 
competition 


Equipment procurement 


Adding cost of program duplication and the time required to check 
out time-sharing computer services program solicited to bids submitted 
by new sources did not favor current contractor, or prevent competition 
because of high cost of changover as compared with bid prices, since 
evaluation factor represents an accurate depiction of costs to Govt. to 
change contractors, and method of transferring services employed 
by the contracting agency is not subject to question in absence of 
fraud or capricious action since different practice used by business 
does not alter terms of invitation for bids. Furthermore, the quantum 
of service evaluation criteria was not misleading as effect of the criteria 
on bid price was determinable by each bidder at bid preparation time. 
However, substantial difference in bid prices received indicating in- 
adequare competition to insure a reasonable price, future procedures 
should be revised su bidders can compete effectively against an incumbent 
contractor 
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BIDS—Continued 
Competitive system—Continued 
Compliance requirement 
Deviation justification 


Under solicitation for conduct of experiments to test and evaluate 
Housing Allowance Experimental Program, which was divided into 
three separate experiments—demand, supply, and administrative agency 
—noncompetitive awards of phase II portion of demand experiment to 
other than contractor whose performance under phase I was deficient, 
and of supply and administrative agency experiments (AAE) indicate 
proclivity for sole source awards and departure from regulatory re- 
quirements for competitive bidding (FPR 1-3.101(c)) that is not 
justified on basis of ‘‘unique” contractor capabilities. The selection of 
AAE contractor to complete phase II of the demand experiment was in 
effect a prequalification of that contractor, and severable portions of 
the unjustified award should be terminated and resolicited on com- 
petitive basis, and this recommendation for corrective action reported 
to appropriate congressional committees 


Delivery provisions 
Rates secured after bid opening 


In evaluation of bids on trucks solicited by Federal Supply Service 
of the General Services Administration (GSA) for United States 
Postal Service, GSA properly did not consider lower bilevel loading 
freight rates secured by bidder pursuant to sec. 22(1) of the Interstate 
Commerce Act after bid opening since sec. 1-19.203-3 of Federal 
Procurement Regs. prohibits use of freight rates that become available 


after bid opening unless no applicable rates are available at bid opening 
time, for to permit bidders to shop for special rates after bid opening 
time would be inconsistent with competitive bidding requirements. 
Moreover, although there were no rates for movement of trucks in 
multilevel flat cars at bid opening time, there were rates published 
on same commodity loaded on other transport vehicles, and lowest 
available rates in effect at bid opening time were used by GSA 


Deviation clauses 
Restrictive of competition 


Forest Service invitation for bids (IFB) to furnish brush chippers that 
called for a ‘“‘braking system that will stop the cutter blades instantly”’ 
without defining “instantly,” but contracting officer stated a willingness 
to accommodate reasonable tolerances from the normally accepted 
meaning of the word is unduly restrictive of competition and should be 
canceled since needs of Govt. were overstated, and there is no evidence 
the low bid, held nonresponsive on the braking time, would not satisfy 
actual needs of Govt. as well as the bid being considered for award. The 
IFB should be readvertised, eliminating restrictive specification feature 
and stating a reasonable time tolerance for braking of the cutter, and 
also climinating minor deviation clause used since deviation clauses have 
no place in formally advertised procurements as they do not generally 
permit free and equal competition 
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BIDS—Continued 
Competitive system—Continued 
Equal bidding basis for all bidders 
Ambiguous specifications 


Where specification provision for procurement of turbine power gen- 
erators which stated gear box component of generator ‘‘shall be of proven 
design recommended and in use by manufacturer of gas turbine engine”’ 
was literally interpreted to require furnishing more expensive gear box 
currently in use by manufacturer as opposed to furnishing less expensive 
gear box that has been used by manufacturer, bidders did not compete on 
equal terms to prejudice of bidder who would have submitted lower bid 
if gear requirement had been clearly stated and, therefore, invitation 
for bids should be canceled since award under solicitation would be 
invalid because one bidder had been prejudiced in preparation of its bid, 
and any resolicitation should make prospective bidders aware of actual 
needs as required by par. 1.1201 of ASPR 


Approximated v. minimum requirements 


Since weight of ripper required to be mounted on crawler tractors was 
significant in determining ruggedness, strength, and desirability of ripper, 
low bid that offered ripper with weight deficiency of 22 percent from 
approximate requirements stated in invitation for bids properly was 
rejected in light of contracting agency’s responsibility to draft specifi- 
cations that meet actual needs of Govt. and to determine responsiveness 
of bids, and record does not show rejection was arbitrary, capricious, 
or was not based on substantial evidence. Doubt as to weight difference 
and its effect on competition, and belief minimum and not approximate 
requirements should have been used to insure equal bidding, are matters 
that must be raised prior to bid opening as provided in 4 CFR 20.2(a), 
the Interim Bid Protest Procedures and Standards__-_-__...-_------- 


Evaluation factors determinability 


Procedure in evaluation of bids of assessing travel and per diem costs 
of Govt. inspectors at prospective contractors’ plants located outside 
metropolitan St. Louis, Mo., area, and justified as ‘‘Foreseeable Costs,” 
is not for application to bidders who already have Govt. representative 
in residence as there is no actual cost to Govt. in such circumstances, 
nor is an imputation of constructive inspection costs justified on basis 
of equalizing competition. Furthermore, although pursuant to 10 U.S.C. 
2305(c) factors other than price may be considered in evaluating bids, 
Govt. costs incident to procurement which cannot be quantified with 
reasonable certainty may not be used as a bid evaluation factor 


522-985 O - 74 - 67 
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BIDS—Continued 
Competitive system—Continued 
Federal aid, grants, etc. 
Equal Employment Opportunity Programs 


Although Fedl. Govt. is not a party to the contract awarded by 
recipient of a construction grant from the Dept. of Health, Education, 
and Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.), 
HEW had the responsibility of determining whether the conditions of 
grant had been met, and review of records supports advice of HEW to 
grantee that low bidder on the hospital addition solicited failed to meet 
competitive bidding requirements because certification of part I affirma- 
tive action requirements for equal employment opportunity only 
committed the bidder to the local, Cleveland Plan, and because bidder 
had not committed itself to part II affirmative action requirements 
of solicitation, which involved trades not covered by part I, by merely 
signing bid, since nothing in bid would bind bidder to conform to part 
II criteria, and no independent commitment to that part had been 
submitted by the bidder 


Negotiated contracts. (See CONTRACTS, Negotiation, Competi- 
tion) 

Preservation of system’s integrity 
Invitation canceled and resolicited 


Fact that specifications are inadequate, ambiguous, or otherwise 
deficient is not of itself compelling reason to cancel invitation for bids 
and, therefore, canceled invitation for manual typewriters and bid 
samples that was resolicited in order to delete key tension requirement 
and modify height requirement should be reinstated without key tension 
requirement since there is no test method available to evaluate samples 
for key tension and height requirement alone is not compelling reason 
for cancellation. Readvertising procurement created auction atmosphere 
where all bidders—total competition—but one offered models _pre- 
viously offered but at reduced prices, and cancellation of invitation 
was not only prejudicial to competitive system, it was inappropriate 
in view of fact award under initial solicitation would have served needs 
of Govt 


Pecuniarily disadvantageous to Government 


Under invitation for bids for preparation of personal property of 
military personnel for shipment or storage that divided delivery re- 
quirements into schedules I, II, and III, each schedule further divided 
into three geographical areas, a bidder who when awarded contract for 
schedules II and III as low bidder alleged intent to bid on “‘all-or-none”’ 
basis, except for indicated exclusion of area I, schedule III, may not 
have its bid corrected as for a minor error, nor may bid be disregarded, 
since error in designating all-or-none portion of bid is not ascertainable 
from bid documents and correction would displace low bidder on sched- 
ule I (ASPR 2-406.3(a)(3)). Although award for three schedules on 
all-or-none basis would be pecuniarily advantageous to Govt., pres- 
ervation of competitive system requires rights of other bidders to be 
considered 
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BIDS—Continued 
Competitive system—Continued 
Restrictions on competition 
Prequalification of bidders 


Negotiation procedures pursuant to determinations and findings 
for restoration of National Monument historical structure on basis it 
was impracticable to secure competition by formal advertising within 
meaning of 41 U.S.C. 252(c)(10), as implemented by sec. 1-3.210 of the 
Federal Procurement Regs., having been used to prequalify firms since 
procurement otherwise was treated as formally advertised, any award 
under solicitation would be improper, and if resolicited, procurement 
should be formally advertised. The preselection method of qualifying 
firms and the failure to synopsize procurement in Commerce Business 
Daily was restrictive of full and free competition contemplated by 
advertising statutes. Furthermore, even under negotiation procedures, 
prequalification of offerors would be inconsistent with requirement that 
negotiated procurements be on competitive basis to maximum practical 


Protect interests of Government 


The inclusion in an invitation for bids to procure gas turbine units of 
an experience, performance bond, and two liquidated damage clauses 
in order to protect interests of the Govt. is not restrictive of competition 
where experience clause is intended to establish prior experience—a 
matter of bidder responsibility and not bid responsiveness—and its 
use is appropriate to substantiate product reliability and manufacturing. 
capability; where performance bond is a necessary and proper means to 


secure the contractor’s obligation under contract, even though a 100 
percent performance bond was required; and where the liquidated 
damages at different per diem rates for delayed delivery and failure of 
units to operate each day for the first year was warranted on basis of 
administrative needs and prior experiences, and furthermore, deter- 
mination of whether penalty is involved depends on facts as they arise - 


Specifications 
Conformance 

Provision in an invitation for bids (IFB) prohibiting consideration of 
discounts for payment within less than 20 days does not become in- 
applicable because bidder requested progress payments if awarded a 
contract and, therefore, a prompt payment discount of 2 percent for 
payment within a 10-day period was properly disregarded in evaluation 
of bids pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs., 
which prohibits evaluation of prompt payment discounts for time 
periods less than specified in the IFB. Although the Govt. is entitled to 
a discount on any part of delivery payments applied in liquidation of 
progress payments, bids under competitive bidding requirements must 
be evaluated on basis prescribed in the invitation 
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BIDS—Continued 

Competitive system—Continued 

Specifications—Continued 

Development to enable competition 

Low bidder under canceled ambiguous invitation for bids on 2,000 
KW gas turbine engine driven power plants and related data packages 
who did not submit a bid under the reissued invitation because it in- 
cluded a revised, more broadened experience clause, a requirement for 
100 percent performance bond, and two liquidated damage clauses at 
different per diem rates, provisions bidder contended were designed to 
eliminate competition, was not prejudiced by use of clauses as they were 
developed to protect the Govt.’s interests in view of the responses to 
the initial solicitation from relatively inexperienced firms and, further- 
more, use of such clauses is not improper or unduly restrictive of com- 
petition because one or more bidders or potential bidders cannot comply 
with their requirements 


Restrictive 

Forest Service invitation for bids (IFB) to furnish brush chippers 
that called for a “braking system that will stop the cutter blades 
instantly” without defining “instantly,’’ but contracting officer stated 
a willingness to accommodate reasonable tolerances from the normally 
accepted meaning of the word is unduly restrictive of competition and 
should be canceled since needs of Govt. were overstated, and there is no 
evidence the low bid, held nonresponsive on the braking time, would 
not satisfy actual needs of Govt. as well as the bid being considered for 
award. The IFB should be readvertised, eliminating restrictive specifica- 
tion feature and stating a reasonable time tolerance for braking of the 
cutter, and also eliminating minor deviation clause used since deviation 
clauses have no place in formally advertised procurements as they do 
not generally permit free and equal competition 


Two-step procurement. (See BIDS, Two-step procurement) 
Contracts, generally. (See CONTRACTS) 
Correction 

Rule 


Failure of low bidder to include price for quantity increment of 16 
thru 25 in response to second step of a two-step formal advertisement 
for oscilloscopes to be furnished under 1-year requirements contract 
was properly corrected in consonance with par. 2-406.2 of the Armed 
Services Procurement Reg. since unit price of $1,491 offered on initial 
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15, 
and 26 thru 35 established definite and easily recognizable pattern of 
prices which clearly indicated the single unit price applied to all bid 
increments. An exception to general rule that nonresponsive bid may not 
be corrected is permitted where consistency of pricing pattern is dis- 
cernible and establishes both existence of error and bid intended—to 
hold otherwise would convert an obvious clerical error of omission to 
macter or Honresmomuveremee 2. 2S SOS ORS. Sk ee enn SEs 604 
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BIDS—Continued 

Delivery provisions 

Evaluation. (See BIDS, Evaluation, Delivery provisions) 
Deviations from advertised specifications. (See CONTRACTS, 

Specifications, Deviations) 
Discarding all bids 

Invitation defects 

Fact that specifications are inadequate, ambiguous, or otherwise 
deficient is not of itself compelling reason to cancel invitation for bids 
and, therefore, canceled invitation for manual typewriters and bid 
samples that was resolicited in order to delete key tension requirement 
and modify height requirement should be reinstated without key tension 
requirement since there is no test method available to evaluate samples 
for key tension and height requirement alone is not compelling reason 
for cancellation. Readvertising procurement created auction atmosphere 
where all bidders—total competition—but one offered models pre- 
viously offered but at reduced prices, and cancellation of invitation was 
not only prejudicial to competitive system, it was inappropriate in 
view of fact award under initial solicitation would have served needs 
CLS 4 Sipe aa sce i ME let yeh at lenny erat bape See ee aa a a ea eee 


Prices excessive 


A price reduction from second low bidder after discarding of bids, 
because low bid was nonresponsive and remaining bids received were 
unreasonable as to price, was properly rejected since bid determined to 
be unreasonably high cannot be said to be that of ‘‘otherwise successful” 
bidder who pursuant to sec. 1—2.305 of Federal Procurement Regs. is 


entitled voluntarily to reduce its bid after bid opening. Therefore, de- 
cision to cancel invitation for bids and resolicit procurement under 41 
U.S.C. 252(c) (14), which permits use of negotiation procedures where 
bid prices after advertising are unreasonable, was proper determination_ 


Reinstatement 
General Accounting Office direction 


Under sec. 236 of Legislative Reorganization Act of 1970, action 
taken to recommendation to reinstate canceled invitation for bids, copy 
of which was submitted to congressional committees named in sec. 232 
of act, must be sent by contracting agency to appropriate committees 
within time limitations prescribed in sec. 236 


Sale of surplus property 
Generally. (See SALES, Bids, Discarding all bids) 
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BIDS—Continued 

Discarding all bids—Continued 

Specifications defective 

Ambiguous 

Where specification provision for procurement of turbine power 
generators which stated gear box component of generator “‘shall be of 
proven design recommended and in use by manufacturer of gas turbine 
engine”’ was literally interpreted to require furnishing more expensive 
gear box currently in use by manufacturer as opposed to furnishing less 
expensive gear box that has been used by manufacturer, bidders did not 
compete on equal terms to prejudice of bidder who would have submitted 
lower bid if gear requirement had been clearly stated and, therefore, 
invitation for bids should be canceled since award under solicitation 
would be invalid because one bidder had been prejudiced in prepara- 
tion of its bid, and any resolicitation should make prospective bidders 
aware of actual needs as required by par. 1.1201 of ASPR 


Brand name or equal requirement 

The cancellation after bid opening of an invitation for bids for marine 
sanitary facilities because brand name or equal clause required by 
sec. 1-1.307-6(a) (2) of the Federal Procurement Regs. had been omitted, 
and inclusion of the clause in the reissued invitation was proper as clause 
provides a vehicle for identifying and evaluating product offered. How- 
ever, inclusion of a descriptive literature requirement in the new invita- 
tion for purpose of determining the ‘‘general overall compliance with the 
specifications and drawings” is not in consonance with the brand name or 
equal requirement and nonresponsiveness of bidders to the requirement 
is symptomatic of deficiencies in the invitation. In addition, because use 
of the descriptive literature clause was unnecessary, and because invita- 
tion contained no specific component designation of the equal product, 
second invitation was ambiguous and misleading and also should be 
canceled and readvertised under revised specifications___.__..__._---- 


Conflicting provisions 

Three invitations for bids soliciting vehicle operation and maintenance 
services which stated a 90-day bid acceptance period without requiring 
further action by bidder, and which included a SF 33 indicating a 60-day 
bid acceptance period would result unless a different period was inserted 
by bidder, without cross-referencing the provisions, were defective as 
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the 
conflicting provisions were misleading, and although bidders are expected 
to scrutinize carefully the entire solicitation package and to timely re- 
quest assistance, the Govt. has the initial responsibility of clearly stating 
what is required. The two invitations under which awards were withheld 
should be canceled and readvertised, clearly stating bid acceptance 
terms, but award made in reliance on previous Comptroller General 
decisions will not be disturbed 
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BIDS—Continued 
Discarding all bids—Continued 
Specifications defective—Continued 
Effect on competition 


Forest Service invitation for bids (IFB) to furnish brush chippers that 
called for a “‘braking system that will stop the cutter blades instantly” 
without defining “‘instantly,’’ but contracting officer stated a willingness 
to accommodate reasonable tolerances from the normally accepted mean- 
ing of the word is unduly restrictive of competition and should be canceled 
since needs of Govt. were overstated, and there is no evidence the low bid, 
held nonresponsive on the braking time, would not satisfy actual needs 
of Govt. as well as the bid being considered for award. The IFB should 
be readvertised, eliminating restrictive specification feature and stating a 
reasonable time tolerance for braking of the cutter, and also eliminating 
minor deviation clause used since deviation clauses have no place in 
formally advertised procurements as they do not generally permit free 
and equal competition 


Discounts 

Evaluation. (See BIDS, Evaluation, Discount provisions) 
Evaluation 

Aggregate v. separable items, prices, etc. 

All or none bids 

Under an invitiation for bids (IFB) which provided for preparation 
of personal property for shipment under three schedules—outbound 
services; inbound services; and intra-city and intra-area moves—each 
schedule further divided into three distance areas, and for evaluation of 
bids on the total aggregate price of all items within an area of perform- 
ance under a given schedule, and that bidder must bid on all items within 
specified area of performance for a given schedule, the acceptance of an 
“all or none”’ bid which was not low in all areas was not precluded, and 
award to the bidder submitting the low, responsive bid for the combined 
Schedules I and II was proper. Furthermore, bidder erroneously in- 
formed that ‘‘all or none’’ bids must be low in all areas of all schedules, 
who made no effort to see that a clarifying amendment was issued, 
assumed the risk that resolution of question of law raised would not be 
sustained upon review 


Approximated requirements 


Since weight of ripper required to be mounted on crawler tractors was 
significant in determining ruggedness, strength, and desirability of 
ripper, low bid that offered ripper with weight deficiency of 22 percent 
from approximate requirements stated in invitation for bids properly 
was rejected in light of contracting agency’s responsibility to draft 
specifications that meet actual needs of Govt. and to determine re- 
sponsiveness of bids, and record does not show rejection was arbitrary, 
capricious, or was not based on substantial evidence. Doubt as to weight 
difference and its effect on competition, and belief minimum and not 
approximate requirements should have geen used to insure equal bidding, 
are matters that must be raised prior to bid opening as provided in 
4 CFR 20.2(a), the Interim Bid Protest Procedures and_Standards- --- 
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BIDS—Continued 
Evaluation—Continued 
Change of contractor costs 


Adding cost of program duplication and the time required to check 
out time-sharing computer services program solicited to bids submitted 
by new sources did not favor current contractor, or prevent competition 
because of high cost of changeover as compared with bid prices, since 
evaluation factor represents an accurate depiction 9f costs to Govt. to 
change contractors, and method of transferring services employed by 
the contracting agency is not subject to question in absence of fraud or 
capricious action since different practice used by business does not 
alter terms of invitation for bids. Furthermore, the quantum of service 
evaluation criteria was not misleading as effect of the criteria on bid 
price was determinable by each bidder at bid preparation time. However, 
substantial difference in bid prices received indicating inadequate com- 
petition to insure a reasonable price, future procedures should be re- 
vised so bidders can compete effectively against an incumbent contractor- 


Computer method 
Mistake detection 


A bidder who after performance of a contract awarded for cut-up 
chickens alleges omission of freight charges on one delivery destination 
out of 50 bid on, and that error would have been discovered but for 
fact the computer evaluation of bids made impossible comparison with 
prices submitted by firms in same general locality is not entitled to 
a price increase since the Govt. did not have actual notice of error 
before award, and the computer evaluation method used is practicable 
and feasible in view of the multiple offers and destinations involved, 
and the severe week-to-week time constraints imposed on a contracting 
agency in this type procurement. Moreover, computer method does 
provide for preaward checks to protect bidders from consequences of 
their bid mistakes, and in addition all bids are compared with weekly 
market prices of whole chickens delivered in New York adjusted to 
reflect cutting, packing and transportation, and the range of prices 
submitted by all offerors to all destinations. ______._..._.__.__-__-------- 

Conformability of equipment, etc. (See CONTRACTS, Specifica- 

tions, Conformability of equipment, etc., offered) 


Cost estimates 

Administrative determination that low bidder, subsidiary of corpo- 
ration undergoing Chap. XI Bankruptcy Act reorganization (11 U.S.C. 
701), did not possess financial strength to perform multiyear contract 
for transducers and parts at low price bid is determination that is 
within contemplation of par. 1-902 of ASPR to effect that any doubt 
as to financial strength of bidder that cannot be resolved affirmatively 
requires determination of nonresponsibility. Record confirms that 
price bid would result in loss, that contracting agency’s estimate of 
costs on separate yearly quantities is not contrary to terms of solicita- 
tion or ASPR 1-322.1(b) (3), and that refusal to rely on bidder’s material 
and labor cost estimates was not arbitrary and, furthermore, considera- 
tion of parent corporation’s reorganization in determining its subsidiary’s 
responsibility was within administrative discretion 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions 
Freight rates 
Erroneous 


Partial cancellation of contract erroneously awarded for handling 
of surplus butter made available to Dept. of Defense by Dept. of Agri- 
culture because erroneous freight rate evaluation resulted in award 
to: other than low bidder should be changed to partial termination for 
convenience of Govt. since, while award was improper, it was not 
plainly or palpably illegal for displaced contractor had not contributed 
to use of erroneous freight rate furnished by Govt. activity and, there- 
fore, it could successfully maintain action for damages computed under 
termination for convenience of Govt. clause of contract. 37 Comp. 
Gen. 330 and B-164826, Aug. 29, 1968, overruled 


Guaranteed shipping weight 
Estimate acceptability 


Non-use of postbid corrected shipping data under amended invitation 
for bids that required bidders to furnish guaranteed maximum shipping 
weights and dimensions for use in evaluation of transportation costs 
on air compressors mounted on Govt.-furnished trailers rather than skid- 
mounted—change that was not misleading to bidder—was proper 
either on basis exceptions in pars. 2-304 and 2-305 of ASPR permitting 
bid modification do not apply or that correction as bid mistake is un- 
acceptable since mistake is not ascertainable from bid. Furthermore, 
contracting officer in accepting transportation expert’s shipping di- 
mensions, which were based on standard procedures because Govt. can 


only require contractor to use standard loading and shipping procedures, 
rather than bidder’s special loading arrangements, made use of best 
information available 


Location determination 
Impracticable to estimate 


Bids under solicitation that did not provide for evaluation of trans- 
portation costs, state destination points, or include a gross shipping 
weight and dimensions clause, for an f.o.b. origin shipment of torpedo 
batteries to be delivered over an 8- to 22-month period properly were 
evaluated without transportation costs in accordance with par. 19- 
208.4(b) of Armed Services Procurement Reg. (ASPR), which provides 
for f.o.b. origin shipment when it is impracticable to estimate any 
tentative or general delivery points. Therefore, bidder advantageously 
located geographically with respect to earlier shipments who would have 
been low bidder if transportation costs were evaluated is not entitled to 
consideration on basis the invitation did not specifically exclude trans- 
portation costs from bid evaluation, and that ASPR 19-301.1(a) and 
(b), and 2-407.5(i) provide for evaluating transportation costs. How- 
ever, future solicitations, when appropriate, should state that trans- 
portation costs will not be evaluated 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions—Continued 
Lowest overall cost to Government 


In evaluation of f.o.b. origin shipment of barbed wire coils to Far 
East under invitation that contained two delivery provisions, use of 
. Clause providing for evaluation by adding lowest land transportation 
cost rather than clause using term “lowest laid down cost to Govern- 
ment at overseas port of discharge,” which would have made protestant 
low bidder on basis of using barges for inland transportation, was proper 
under rule intent and meaning of invitation is not to be determined by 
consideration of isolated section or provision but, rather, from consider- 
ation of invitation in its entirety, and two clauses read together indicate 
bids must be evaluated on lowest laid down cost to Govt. based on, 
among other things, land transportation for inland shipping costs-_-_--- 


Rates secured after bid opening 


In evaluation of bids on trucks solicited by Federal Supply Service of 
the General Services Administration (GSA) for United States Postal 
Service, GSA properly did not consider lower bilevel loading freight 
rates secured by bidder pursuant to sec. 22(1) of the Interstate Commerce 
Act after bid opening since sec. 1-19.203-3 of Federal Procurement 
Regs. prohibits use of freight rates that become available after bid open- 
ing unless no applicable rates are available at bid opening time, for to 
permit bidders to shop for special rates after bid opening time would be 
inconsistent with competitive bidding requirements. Moreover, although 
there were no rates for movement of trucks in multilevel flat cars at bid 
opening time, there were rates published on same commodity loaded on 
other transport vehicles, and lowest available rates in effect at bid open- 
I AR CNC OSI Se eo sna annuanpemncacdane hes 


Discount provisions 
Applicable regulation 


Under solicitation for trucks conducted pursuant to an agreement 
between Federal Supply Service of the General Services Administration 
(GSA) and United States Postal Service, which provides that GSA 
procurement regulations shall apply to procurement, offer by bidder of a 
prompt payment discount of $20 per vehicle for payment within 21 days 
was properly evaluated by GSA pursuant to sec. 1-2.407-3 of Federal 
Procurement Regs., notwithstanding such discounts are prohibited by 
Postal Service procurement regulations 


Deviation from terms of invitation 


Provision in an invitation for bids (IFB) prohibiting consideration of 
discounts for payment within less than 20 days does not become inappli- 
cable because bidder requested progress payments if awarded a contract 
and, therefore, a prompt payment discount of 2 percent for payment 
within a 10-day period was properly disregarded in evaluation of bids 
pursuant to sec. 1-2.407-3/c) of the Federal Procurement Regs., which 
prohibits evaluation of prompt payment discounts for time periods less 
than specified in the IFB. Although the Govt. is entitled to a discount 
on any part of delivery payments applied in liquidation of progress 
payments, bids under competitive bidding requirements must be eval- 
uated on basis prescribed in the invitation 
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BIDS—Continued 
Evaluation—Continued 


Factors other than price 
Government inspectors expenses 


Procedure in evaluation of bids of assessing travel and per diem costs 
of Govt. inspectors at prospective contractors’ plants located outside 
metropolitan St. Louis, Mo., area, and justified as ‘‘Foreseeable Costs,” 
is not for application to bidders who already have Govt. representative 
in residence as there is no actual cost to Govt. in such circumstances, 
nor is an imputation of constructive inspection costs justified on basis 
of equalizing competition. Furthermore, although pursuant to 10 U.S.C. 
2305(c) factors other than price may be considered in evaluating bids, 
Govt. costs incident to procurement which cannot be quantified with 
reasonable certainty may not be used as a bid evaluation factor 


Method of evaluation 
Change of propriety 
Holding in Albano Cleaners, Inc. v. U.S., 197 Ct. Cl. 450, does not 
require conclusion that procuring activity’s established treatment of 
outline of bidder’s proposed method of operation as matter of bid re- 
sponsiveness rather than bidder responsibility must be adhered to and 
is not subject to change as court recognized that contracting agency is 
not estopped from ceasing a particular treatment employed in prior 
procurements in awarding new contracts 


Model numbers 


Under invitation for bids (IFB) for numerous drill items that waived 
preproduction samples for bidders whose products had been previously 
procured and approved, and that required product identification by 
model number and other pertinent information, the holding that low 
bidder on one of the items was nonresponsive because letter accompany- 
ing bid made reference to model 754G2 and not to its catalog model 754 
will no longer be followed. The automatic finding of bid nonresponsive- 
ness was not required as catalog model did not deviate from IFB re- 
quirements, and the two omitted specification characteristics created no 
ambiguity. Furthermore, bid acceptance would obligate bidder to 
furnish a conforming drill notwithstanding gratuitous model designation. 
D-Liouad; Aide Do, SOte, UVCREGENE en eee denen 


Negotiated procurement. (See CONTRACTS, Negotiation, Eval- 
uation factors) 
Options 


Evaluation exclusive of option 
Where an invitation for bids contained “Option to Increase Quanti- 
ties’? and ‘‘Method of Award” clauses, but did not provide for evalua- 
tion or exercise of an option at the time of contract award, contracting 
agency properly did not evaluate option prices in determining low bid. 
Furthermore, lack of any reference to the evaluation or exercise of option 
at time of award was sufficient to inform bidders that option prices 
were not to be considered in evaluation of bids, and in any event if a 
bidder is unsure as to meaning of a provision in an invitation, proper 
time for raising a question is prior to bid opening 
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BIDS—Continued 

Evaluation—Continued 

Options—Continued 

Evaluation exclusive of option 

A bid that contains higher prices for the option than those offered on 
basic quantities does not disqualify bidder where invitation for bids 
(IFB) provision states that ‘‘Evaluation of bids or offers for award will 
be made on the basis of the quantities to be awarded exclusive of option 
quantities,’ and in absence of provision calling for evaluation of option 
prices, evaluation of option prices would not be proper in determining 
low bid. Where IFB contains no prohibitions against quoting a higher 
price for option quantities, pursuant to par. 7-104.47(b) of the Armed 
Services Procurement Reg., option price may reflect recurring costs and 
reasonable profit necessary to furnish additional option quantities, and 
it is the responsibility of contracting officer to monitor contract awarded 
to assure compliance with price escalation clause______.......------- 


Qualified bids. (See BIDS, Qualified) 
Two-step procurement. (See BIDS, Two-step procurement, Eval- 
uation) 
Failure to furnish something required. (See CONTRACTS, Specifi- 
cations, Failure to furnish something required) 
Housing 
Military personnel. (See HOUSING, Military personnel) 
Invitations to bid 
Advertising. (See ADVERTISING) 
Labor stipulations. (See CONTRACTS, Labor stipulations) 
Labor surplus area performance. (See CONTRACTS, Awards, 
Labor surplus areas) 


Late 

Confirmation bid 

Bid transmitted by Telex system because amendment advancing bid 
opening date was not received until within 4 hours of bid opening time 
due to incorrect listing of bidder’s address was properly rejected, even 
though bidder was advised during telephonic inquiry to use whatever 
means were available to transmit bid and had subsequently confirmed 
bid, since invitation for bids did not authorize telegraphic bids and late 
receipt of confirmation bid was not excusable. Although amendment 
changes are required to be furnished everyone sent invitation, procure- 
ment activity is not insurer of prompt delivery and, therefore, can- 
cellation of amendment is not required because it was inadvertently 
misdirected. Propriety of procurement rests on obtaining adequate 
competition and reasonable prices and not on affording every possible 
prospective bidder opportunity to bid__.._._.-.-------------------- 
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BIDS—Continued 
Late—Continued 
Modification 
Shipping data 


Non-use of postbid corrected shipping data under amended invitation 
for bids that required bidders to furnish guaranteed maximum shipping 
weights and dimensions for use in evaluation of transportation costs on 
air compressors mounted on Govt.-furnished trailers rather than skid- 
mounted—change that was not misleading to bidder—was proper either 
on basis exceptions in pars. 2-304 and 2-305 of ASPR permitting bid 
modification do not apply or that correction as bid mistake is unaccept- 
able since mistake is not ascertainable from bid. Furthermore, contracting 
officer is accepting transportation expert’s shipping dimensions, which 
were based on standard procedures because Govt. can only require 
contractor to use standard loading and shipping procedures, rather than 
bidder’s special loading arrangements, made use of best information 
available 


Proposals and quotations. (See CONTRACTS, Negotiation, Late 
proposals and quotations) 

Telegraphic modification 
Mistake establishment 


Bidder who, when contacted by telephone to confirm unit prices 
quoted and basis for delivery, referred to earlier telegram which pro- 
curement agency never received that increased unit prices based on 
delayed supplier final quotations, and then furnished copy of telegram to 
agency, does not have option of withdrawing or correcting its bid because 
of mistake. Correction of bid may not be permitted since revised prices 
represent recalculation of bid based on factors not considered until after 
bid was prepared and submitted, situation that does not come within 
rule that permits bid correction upon establishment of evidence of 
mistake and bid intended if correction does not displace lower bids. 
However, as evidence does establish mistake occurred but not bid in- 
tended, bid may be withdrawn 


Two-step procurement procedure 


Where literal application of the late receipt provisions in a Request 
for Technical Proposals would preclude consideration of late proposals, 
reliance by General Services Admin. on the decisions of the Comp- 
troller General of the U.S. holding that acceptance of late proposals 
or amendments may be considered under step one of a two-step procure- 
ment issued pursuant to subpart 1-2.5 of the Federal Procurement 
Regs. was proper and consistent with philosophy that the first step 
of a two-step procurement is intended to be a more flexible process 
than the more formal second step in order to maximize competition 
and, furthermore, a limitation on the time for submitting proposals 
is primarily for the Govt.’s benefit. However, future solicitations should 
advise offerors that proposals under step one will be treated in strict 
accordance with terms of solicitation, and of the consequences of failing 
to submit timely proposals. Modifies 51 C.G. 372, 45 C.G. 24, B—-160324, 
dated Feb. 16, 1967 and Apr. 5, 1967 
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BIDS—Continued 
Mistakes 
“All or none” bid 
Item omission 


Under invitation for bids for preparation of personal property of 
military personnel for shipment or storage that divided delivery re- 
quirements into schedules I, II, and III, each schedule further divided 
into three geographical areas, a bidder who when awarded contract 
for schedules II and III as low bidder alleged intent to bid on “all-or- 
none” basis, except for indicated exciusion of area I, schedule III, 
may not have its bid corrected as for a minor error, nor may bid be 
disregarded, since error in designating all-or-none portion of bid is not 
ascertainable from bid documents and correction would displace low 
bidder on schedule I (ASPR 2-406.3(a) (3)). Although award for three 
schedules on all-or-none basis would be pecuniarily advantageous to 
Govt., preservation of competitive system requires rights of other 
bidders to be considered 


Allegation after award. (See CONTRACTS, Mistakes) 
Computer method of evaluation 


A bidder who after performance of a contract awarded for cut-up 
chickens alleges omission of freight charges on one delivery destination 
out of 50 bid on, and that error would have been discovered but for 
fact the computer evaluation of bids made impossible comparison with 
prices submitted by firms in same general locality is not entitled to a 
price increase since the Govt. did not have actual notice of error before 
award, and the computer evaluation method used is practicable and 
feasible in view of the multiple offers and destinations involved, and 
the severe week-to-week time constraints imposed on a contracting 
agency in this type procurement. Moreover, computer method does 
provide for preaward checks to protect bidders from consequences of 
their bid mistakes, and in addition all bids are compared with weekly 
market prices of whole chickens delivered in New York adjusted to 
reflect cutting, packing and transportation, and the range of prices 
submitted by all offerors to all destinations 


Correction 
Clerical error 


Failure of low bidder to include price for quantity increment of 16 
thru 25 in response to second step of a two-step formal advertisement 
for oscilloscopes to be furnished under l-year requirements contract 
was properly corrected in consonance with par. 2-406.2 of the Armed 
Services Procurement Reg. since unit price of $1,491 offered on initial 
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15, and 26 
thru 35 established definite and easily recognizable pattern of prices 
which clearly indicated the single unit price applied to all bid increments. 
An exception to general rule that nonresponsive bid may not be cor- 
rected is permitted where consistency of pricing pattern is discernible 
and establishes both existence of error and bid intended—to hold other- 
wise would convert an obvious clerical error of omission to matter of 
nonresponsiveness 
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BIDS—Continued 
Mistakes—Continued 
Evidence of error 

Withdrawal v. bid correction requirements 


Under sales invitation for bids on surplus ships, which provided for 
bid deposit equal to 25 percent of. bid, bidder who after bid opening 
alleged bid price increase was overstated by Western Union, and that 
excessive bid deposit made was in anticipation of offering another in- 
crease, may be permitted to withdraw its bid or waive mistake. Bidder 
unable to establish by clear. and convincing evidence existence of mistake 
and bid actually intended as: required by sec. 1-2.406-3 of Federal 
Procurement Regs. and applicable to sale pursuant to 40 U.S.C. 474(16), 
may not be permitted to correct its bid, but mistake having been made, 
bidder may be allowed to either withdraw bid, since degree of proof 
justifying withdrawal is in no way comparable to that necessary for bid 
correction, or to waive mistake under exception to rule against waiver 
of mistake 


Intended bid uncertainty 
Bid rejection 


Non-use of postbid corrected shipping data under amended invitation 
for bids that required bidders to furnish guaranteed maximum shipping 
weights and dimensions for use in evaluation of transportation costs on 
air compressors mounted on Govt-furnished trailers rather than skid- 
mounted—change that was not misleading to bidder—was proper 
either on basis exceptions in pars. 2-304 and 2-305 of ASPR permitting 
bid modification do not apply or that correction as bid mistake is un- 
acceptable since mistake is not ascertainable from bid. Furthermore, 
contracting officer in accepting transportation expert’s shipping dimen- 
sions, which were based on standard procedures because Govt. can 
only require contractor to use standard loading and shipping procedures, 
rather than bidder’s special loading arrangements, made use of best 
information anetlahles«.<c0i00098 «asdise oases deredecises endiex 


Correction inconsistent with competitive bidding system 

The refusal to permit an error in low bid for construction of spacecraft 
assembly and encapsulation facilities to be corrected because low bidder 
failed to establish the bid price intended, and to disregard the bid did not 
obligate the National Aeronautics and Space Administration to consider 
original bid, to query the bidder as to its desire in the matter before dis- 
regarding bid, or to withhold award pursuant to NASA PR 2.406-3(e) 
pending the General Accounting Office decision on the merits of the 
mistake in bid claim. To permit waiver of bid rejection would be tan- 
tamount to allowing the ostensible low bidder to stand on its bid or with- 
draw, and to accept the original bid if still low when corrected and not 
prejudicial to other bidders would not be proper if public confidence in 
the integrity of the competitive bidding system would be adversely 
affected. Furthermore, bidder failed to request award at the original 
price if bid correction was not permitted 
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BIDS—Continued 
Mistakes—Continued 
Recalculation of bid 
Correction v. withdrawal 


Bidder who, when contacted by telephone to confirm unit prices 
quoted and basis for delivery, referred to earlier telegram which pro- 
curement agency never received that increased unit prices based on 
delayed supplier final quotations, and then furnished copy of telegram 
to agency, does not have option of withdrawing or correcting its bid 
because of mistake. Correction of bid may not be permitted since revised 
prices represent recalculation of bid based on factors not considered 
until after bid was prepared and submitted, situation that does not come 
within rule that permits bid correction upon establishment of evidence 
of mistake and bid intended if correction does not displace lower bids. 
However, as evidence does establish mistake occurred but not bid 
intended, bid may be withdrawn 


Multiple 

Propriety 

Fact that the sale by a large business concern to a small business firm 
of the activity needed to manufacture radio sets and receiver-trans- 
mitters solicited under an invitation for bids with 50 percent set aside 
for award to labor surplus area concerns is not consummated before bid 
opening and, therefore, both firms submitted bids on non-set-aside 
portion of procurement which were signed by same officer does not re- 
quire rejection of bids since multiple bidding is not prejudicial to other 
bidders; possibility that common manufacturing facilities might pre- 
clude one of the firms from performing is not disqualifying; and a pre- 
award survey will protect Govt.’s interest. However, because of affiliation 
of the two firms, the small business concern, the low bidder on the non- 
set-aside, does not qualify for participation in the set-aside as a small 
business labor surplus concern, notwithstanding its good-faith self- 
certification, nor does it qualify on basis of acquiring involved facilities 
in a post-bid-opening sale_____.___.__------ raptnie wea Holt ae ee 


Negotiated procurement. (See CONTRACTS, Negotiation) 
Omissions 

Prices in bid 

Discernible pattern effect 

Failure of low bidder to include price for quantity increment of 16 
thru 25 in response to second step of a two-step formal advertisement 
for oscilloscopes to be furnished under l-year requirements contract 
was properly corrected in consonance with par. 2—406.2 of the Armed 
Services Procurement Reg. since unit price of $1,491 offered on initial 
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15, 
and 26 thru 35 established definite and easily recognizable pattern of 
prices which clearly indicated the single unit price applied to all bid 
increments. An exception to general rule that nonresponsive bid may 
not be corrected is permitted where consistency of pricing pattern is 
discernible and establishes both existence of error and bid intended—to 
hold otherwise would convert an obvious clerical error of omission to 
matter of nonresponsiveness 
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BIDS—Continued 
Omissions—Continued 
Prices in bid—Continued 
Material deviation 


A bid on radio sets and receiver-transmitters that failed to insert 
price or evidence ‘‘no charge’’ for first article testing and test reports, 
where bidder did not have previous experience and lack of space for 
insert is not excusable, properly was rejected since omission may not 
be waived as minor deviation, or corrected as clerical error. Fact that 
omitted price was intended to be $2,000 on a $14,000,000 contract, 
and that relative standing of bidders would not be affected by waiver 
or correction of omission is not for consideration since par. 2-405 of 
Armed Services Procurement Reg. does not define waivable or cor- 
rectible deficiencies only in terms of price impact and relative standing 
but requires that deficiency have no or merely negligible effect on 
quality, quantity, or delivery, and first article testing was critical 
necessity. Furthermore, omission may not be corrected as bid mistake 
as bid does not establish what corrected amount should be 


Options 

Evaluation. (See BIDS, Evaluation, Options) 

Price higher than basic bid 

A bid that contains higher prices for the option than those offered 
on basic quantities does not disqualify bidder where invitation for bids 
(IFB) provision states that ‘‘Evaluation of bids or offers for award 
will be made on the basis of the quantities to be awarded exclusive of 
option quantities,’ and in absence of provision calling for evaluation 


of option prices, evaluation of option prices would not be proper in de- 
termining low bid. Where IFB contains no prohibitions against quoting 
a higher price for option quantities, pursuant to par. 7-104.47(b) of the 
Armed Services Procurement Reg., option price may reflect recurring 
costs and reasonable profit necessary to furnish additional option quanti- 
ties, and it is the responsibility of contracting officer to monitor contract 
awarded to assure compliance with price escalation clause 


Prebid conference effect 


Failure of low bidder to attend prebid site inspection required by an 
invitation for manufacture and installation of Thermal Shock Chamber 
that provided ‘‘in no event will a failure to inspect the site constitute 
grounds for withdrawal of a bid after opening or for a claim after award 
of the contract,” does not require rejection of low bid on basis acceptance 
of bid would be prejudicial to other bidders as purpose of site visit 
provisions of invitation was to warn bidders that site conditions would 
affect cost of performance and that bidder assumed risk of any cost of 
performance due to observable site conditions, as well as to provide for 
Govt.’s acceptance notwithstanding bidder’s failure to inspect—an 
acceptance which would effectively bind bidder to perform in accordance 
with advertised terms and specifications—and to protect the Govt. 
against bid withdrawal or claim after contract award 


522-985 O - 74 - 68 
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BIDS—Continued 
Peddling. (See CONTRACTS, Subcontracts, Bid shopping) 
Preparation 

Costs 

Recovery 
Prerequisite requirements 

Determination of bidder responsibility by contracting officer who 
virtually ignored initial preaward survey favorable to an offeror under 
solicitation for Inspection and Repairs As Necessary (IRAN) of aircraft 
and relied exclusively on unfavorable data, including second preaward 
survey, without rationalizing basis for rejection of initial preaward 
survey in which he participated and concurred in the “‘award”’ recommen- 
dation to the rejected offeror although of doubtful validity, and contract- 
ing officer, as required by par. 1-900, et seg. of Armed Services 
Procurement Reg., should have resolved inconsistencies and uncertainties 
in record before reaching reasoned judgment of responsibility, record 
does not establish arbitrariness or capriciousness which is prerequisite to 
recovering preparation costs. However, similar occurrence should be 
avoided in future 


Prices 
Below cost 
Effect on bidder responsibility 


Administrative determination that low bidder, subsidiary of corpora- 
tion undergoing Chap. XI Bankruptcy Act reorganization (11 U.S.C. 
701), did not possess financial strength to perform multiyear contract 
for transducers and parts at low price bid is determination that is 
within contemplation of par. 1-902 of ASPR to effect that any doubt 
as to financial strength of bidder that cannot be resolved affirmatively 
requires determination of nonresponsibility. Record confirms that price 
bid would result in loss, that contracting agency’s estimate of costs on 
separate yearly quantities is not contrary to terms of solicitation or 
ASPR 1-322.1(b) (3), and that refusal to rely on bidder’s material and 
labor cost estimates was not arbitrary and, furthermore, consideration 
of parent corporation’s reorganization in determining its subsidiary’s 
responsibility was within administrative discretion 


Reduction propriety 
Reduction after cancellation of invitation 

A price reduction from second low bidder after discarding of bids, 
because low bid was nonresponsive and remaining bids received were 
unreasonable as to price, was properly rejected since bid determined to 
be unreasonably high cannot be said to be that of “otherwise success- 
ful” bidder who pursuant to sec. 1-2.305 of Federal Procurement Regs. 
is entitled voluntarily to reduce its bid after bid opening. Therefore, 
decision to cancel invitation for bids and resolicit procurement under 
41 U.S.C. 252(c)(14), which permits use of negotiation procedures 
where bid prices after advertising are unreasonable, was proper deter- 
mination 


Protests. (See CONTRACTS, Protests) 
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BIDS—Continued 
Qualified 
All or none 
Partial award legality 


Under total small business set-aside solicitation for pastry require- 
ments that listed estimated quantities for each of 33 items solicited 
and required both unit and total estimated prices for each of the items, 
and indicated any items might be grouped together and awarded to one 
or more bidders in whichever grouping would be most advantageous to 
the Govt., multiple awards to low bidder on two of three groupings 
submitted and to protestant for remainder of the items would result 
in lowest aggregate price to the Govt. as provided by solicitation, and 
as statement of group bidder that each group of items “are bid as a 
Total All or None Bid” does not qualify its bid, since in listing items 
in groups, bidder indicated that an award of individual items would 
not be acceptable, the group bidder, administratively determined to be 
responsible bidder, is eligible to receive award 


Specification changes after bid opening 
Not prejudicial to other bidders 


Deletion of data identified as separate contract line items (CLINs) 
from solicitations contemplating award of multi-year contracts for ur- 
gently needed portable shelters and ward containers in order to avoid 
canceling solicitations because low bidder had qualified its bids by 
statement no charge would be made for several data CLINs provided 
Govt.’s drawing package met requirements for data item was in accord 
with terms of invitations for bids and thus was not prejudicial to other 
bidders. With the deletion, low bids became responsive since a bid need 
not be rejected for pricing response if item to which it was nonresponsive 
is not included in award. Furthermore, under circumstances, there was 
no impropriety in fact that the deletion was prompted by substantial 
difference in price between two lowest bids 


Qualified products. (See CONTRACTS, Specifications, Qualified 

products) 
Rejection 

Erroneous hasis 

Under invitation for bids (IFB) for numerous drill items that waived 
preproduction samples for bidders whose products had been previously 
procured and approved, and that required product identification by 
model number and other pertinent information, the holding that low 
bidder on one of the items was nonresponsive because letter accompany- 
ing bid made reference to model 754G2 and not to its catalog model 754 
will no longer be followed. The automatic finding of bid nonresponsiveness 
was not required as catalog model did not deviate from IFB require- 
ments, and the two omitted specification characteristics created no 
ambiguity. Furthermore, bid acceptance would obligate bidder to fur- 
nish a conforming drill notwithstanding gratuitous model designation. 
B-175026, Avril 26, 1972, overruled... . wc enenennncccaccacsa 
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BIDS—Continued 


Rejection—Continued 
Mandatory effect incident to bidder responsibility 


Requirement that bids under invitation soliciting custodial services be 
accompanied by outline of bidder’s proposed method of operation as to 
job and work force, method of supervision, types and quantities of equip- 
ment, performance schedule is matter of bidder responsibility and not 
bid responsiveness, notwithstanding invitation provision for mandatory 
rejection of bids that failed to furnish required information, since method 
of operation pertains to “know-how,” which is element of responsibility 
as specifications form basis for actual work requirement. However, 
should it be deemed desirable to require outline of bidder’s method of 
operation, invitation should state purpose of requirement and how out- 
line will be considered in selection of successful bidder and in adminis- 
tration of contract 


Requests for proposals. (See CONTRACTS, Negotiation, 
Requests for proposals) 

Samples. (See CONTRACTS, Specifications, Samples) 

Signatures 
Multiple bids 


Low bidder on non-set-aside portion of procurement for radio sets and 
receiver-transmitters, with 50 percent set aside for labor surplus area 
concerns, whose bid was signed by same official as bid submitted by 
third low bidder who was negotiating to sell low bidder the performance 
activity may not be given priority on set-aside portion of procurement 
since on date of bid opening low bidder was not a “going concern” as it 
had no place of business of its own, and although meeting size limitation 
for a small business concern, it did not meet the “independently owned 
and operated”’ test required for a small business by Sec. 3 of the Small 
Business Act. Both firms having the same officials are affiliated through 
common management within meaning of Sec. 121.3-2(a) of SBA Size 
Standards Regs., and low bidder on non-set-aside does not qualify for 
set-aside priority on basis of a subsequent novation agreement 


Small business concerns. (See CONTRACTS, Awards, Small 
business concerns) 
Specifications. (See CONTRACTS, Specifications) 
Subcontracts 
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping) 
Surplus property. (See SALES) 
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BIDS—Continued 
Telegraphic submission 
Authorization requirement 


Bid transmitted by Telex system because amendment advancing bid 
opening date was not received until within 4 hours of bid opening time 
due to incorrect listing of bidder’s address was properly rejected, even 
though bidder was advised during telephonic inquiry to use whatever 
means were available to transmit bid and had subsequently confirmed 
bid, since invitation for bids did not authorize telegraphic bids and late 
receipt of confirmation bid was not excusable. Although amendment 
changes are required to be furnished everyone sent invitation, pro- 
curement activity is not insurer of prompt delivery and, therefore, 
cancellation of amendment is not required because it was inadvertently 
misdirected. Propriety of procurement rests on obtaining adequate com- 
petition and reasonable prices and not on affording every possible 
prospective bidder opportunity to bid 


Two-step procurement 
Addenda acknowledgment 


Under a two-step procurement, failure of offerors to acknowledge 
receipt of amendments to the first step of the solicitation as provided 
in the Request for Technical Proposals does not require rejection of 
their proposals since any defects in the acknowledgement of amend- 
ments in the first step of a two-step procurement may be waived by 
the Govt. to maximize competition, which is the fundamental purpose 
of the two-step procedure. Moreover, unlike procedure under a formally 
advertised procurement, consideration of an offer that failed to acknowl- 
edge an amendment to the first step would not be prejudicial to other 
offerors in view of fact there is no public opening of proposals or sub- 
mission of prices, and as a result no binding contract arises from accept- 
ance and evaluation of a technical proposal. Furthermore, purpose of 
amendments is conformity to the substantive content of an amendment 
and not conformity with the acknowledgment requirement__-_---------- 


Alternate basis 
Quantity increments 


Failure of low bidder to include price for quantity increment of 16 
thru 25 in response to second step of a two-step formal advertisement 
for oscilloscopes to be furnished under l-year requirements contract 
was properly corrected in consonance with par. 2-406.2 of the Armed 
Services Procurement Reg. since unit price of $1,491 offered on initial 
order quantity as well as for follow on quantities of 1 thru 5, 6 thru 15, 
and 26 thru 35 established definite and easily recognizable pattern of 
prices which clearly indicated the single unit price applied to all bid 
increments. An exception to general rule that nonresponsive bid may 
not be corrected is permitted where consistency of pricing pattern is 
discernible and establishes both existence of error and bid intended— 
to hold otherwise would convert an obvious clerical error of omission 
to matten of nontesponsivemess.. £. . euusuiei Sou. o sauscecct cudisius 
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Two-step procurement—Continued 
Bond requirement 
Coventurers 


The second-step bid, a turnkey project, submitted under two-step 
invitation for bids to design and construct family housing by group 
composed of architects, engineers, land planners, and builders, who 
was joined in second-step by construction firm who had not participated 
in first step—an invitation requirement—but was only principal named 
in bid bond, was properly rejected since construction company, separate 
legal entity, had no authority to bind conventurers responsible for 
design, and bid bond coverage being incomplete was defective. Further- 
more, information submitted prior to second-step bid identifying con- 
struction company as coventurer, which was erroneously held to have 
no legal significance, served notice construction firm had no authority 
Siemietite: crventurers.<<%.....-----~056 sa Bases ue eceeeies sk 


Evaluation 
Experience 

An offeror under request for technical proposals (RFTP) of two-step 
procurement for the design, construction, and performance testing of 
nitric acid-sulfuric acid concentration plants who possesses ‘‘in-depth”’ 
technological skill and experience but who had never designed and con- 
structed a plant exactly like that outlined in the RFTP—the position 
of protestant, the only other responsive bidder—satisfied excperience 
requirements of solicitation and was, therefore, acceptable for advance- 
ment to step two, and having submitted lowest bid, as protestant’s bid 
errors could not be waived as minor informality, properly was awarded 
contract. Experience provisions of solicitation only required a showing 
that components offered had performed satisfactorily in an operating 
plant of similar design for 2 years and not that all components had been 
put together in a facility and operated successfully in that facility for 
DOU acene ck ces OLUU pre oUOOT EE SOMES St) Saco. aes bi a 


First-step 
Evaluation criteria 
Under first step of a two-step procurement to obtain services and 
facilities for management and operation of a Publications Distribution 
Center, fact that offerors are required to show understanding of the work 
and their management capability, and to observe current contractor’s 
operations for 30 days, and that the Govt. will assist with traffic matters 
does not affect validity of the two-step procurement. An understanding 
of work requirements, prior experience, and qualifications and capabil- 
ities of an offeror although relating to contractor responsibility are proper 
for consideration in evaluating proposals as matter of responsibility will 
not be determined until after second-step bids are received; a 30-day 
observation period is not inappropriate considering complexity of the 
work; and in absence of supervising contractor’s employees, proposed 
transportation assistance is not improper. Moreover, provision for pro- 
tection of Govt. property is reasonable, and omitted service contract 
requirements were not needed to prepare first-step technical proposals - - 
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BIDS—Continued 

Two-step procurement—Continued 

Housing 

Although offerors who submitted acceptable technical proposals 
for construction of any or all of three Bachelor Officers Quarters (BOQ) 
and therefore were entitled to bid on project or projects under subsequent 
invitation for bids should have been given more detailed information 
concerning application of per man statutory limitation imposed by sec. 
706 of Military Construction Act of 1972, and possibility of waiver, 
nevertheless the contacting officers’ recommendation that limitation 
placed on one of the projects should be waived for low overall bidder 
who was not low on major construction item was not unfair to second low 
bidder who should have been aware that sec. 706, and implementing pars. 
11-110(a) and (c) of Armed Services Procurement Reg. provide both 
for limiting costs and for waiver when limitation is impracticable to 
impose 


Offers and bids 
Same source requirement 


Where low bid under the step-two solicitation of a two-step procure- 
ment for a peak power calibration system was submitted in the name of 
the parent corporation and an activity that formally became a division 
of the corporation prior to issuance of the step-one proposal and re- 
mained a division throughout the procurement, there is no question 
that the technical proposal and bid were submitted by same firm, and 
that low bid is eligible for consideration. Furthermore, bid is responsive 
as submission of the firm name and the technical proposal number and 
date satisfied requirement that the firm state its bid was in accordance 
with the technical proposal found acceptable by the Air Force; as 
failure to acknowledge receipt of a corrected amendment to-step one 
was properly waived as minor informality; and as deviation from the 
first article test sample requirement did not qualify bid but assured 
contracting office it would receive a quality product 


Specifications 
Basis of two-step usage 

Use of formal advertising procedures by the Naval Facilities Engineer- 
ing Command to procure 2,000 KW gas turbine engine driven power 
plants and related data packages was proper since adequate specifica- 
tions were available and use of the two-step formal advertising pro- 
cedure is authorized pursuant to par. 2-501 of the Armed Services 
Procurement Regulation (ASPR) only when there are no adequate 
specifications to permit formal advertising. Moreover, record does not 
indicate that negotiation of procurement should have been authorized 
under the circumstances spelled out in ASPR 3-200 et seg. and ASPR 
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BIDS—Continued 
Two-step procurement—Continued 
Technical proposals 
Late receipt 


Where literal application of the late receipt provisions in a Request for 
Technical Proposals would preclude consideration of late proposals, 
reliance by General Services Admin. on the decisions of the Comp- 
troller General of the U.S. holding that acceptance of late proposals or 
amendments may be considered under step one of a two-step procure- 
ment issued pursuant to subpart 1-2.5 of the Federal Procurement 
Regs. was proper and consistent with philosophy that the first step 
of a two-step procurement is intented to be a more flexible process 
than the more formal second step in order to maximize competition and, 
furthermore, a limitation on the time for submitting proposals is primar- 
ily for the Govt.’s benefit. However, future solicitations should advise 
offerors that proposals under step one will be treated in strict accordance 
with terms of solicitation, and of the consequences of failing to submit 
timely proposals. Modifies 51 C.G. 372,45 C.G. 24, B-160324, dated 
Feb. 16, 1967 and Apr. 5, 1967 


Status 


Under a two-step procurement, failure of offerors to acknowledge 
receipt of amendments to the first step of the solicitation as provided 
in the Request for Technical Proposals does not require rejection of 
their proposals since any defects in the acknowledgment of amend- 
ments in the first step of a two-step procurement may be waived by 
the Govt. to maximize competition, which is the fundamental purpose 
of the two-step procedure. Moreover, unlike procedure under a formally 
advertised procurement, consideration of an offer that failed to acknowl- 
edge an amendment to the first step would not be prejudicial to other 
offerors in view of fact there is no public opening of proposals or sub- 
mission of prices, and as a result no binding contract arises from 
acceptance and evaluation of a technical proposal. Furthermore, purpose 
of amendments is conformity to the substantive content of an amend- 
ment and not conformity with the acknowledgment requirement 


Use basis 
Specifications unavailable 


Use of the two-step procurement method authorized by par. 2-501 
of the Armed Services Procurement Reg. to obtain services and facilities 
for the management and operation of an Air Force (AF) Publications 
Distribution Center because of inability to adequately specify technical 
needs to meet requirements of a single-step procurement was a proper 
exercise of administrative authority where the AF was unable to specify 
its requirements in areas of automatic data processing equipment and 
software for the operation, notwithstanding its ability to state require- 
ments in other work areas, since regulation states the word ‘‘technical’”’ 
has broad connotation and includes engineering approach, special manu- 
facturing processes and special testing techniques, and further provides 
that the management approach, and manufacturing plan, or facilities 
to be used may also be clarified in the technical proposals 
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BIDS—Continued Page 
Withdrawal 
Prebid site inspection 


Failure of low bidder to attend prebid site inspection required by an 
invitation for manufacture and installation of Thermal Shock Chamber 
that provided “‘in no event will a failure to inspect the site constitute 
grounds for withdrawal of a bid after opening or for a claim after award 
of the contract,” does not require rejection of low bid on basis accept- 
ance of bid would be prejudicial to other bidders as purpose of site visit 
provisions of invitation was to warn bidders that site conditions would 
affect cost of performance and that bidder assumed risk of any cost of 
performance due to observable site conditions, as well as to provide for 
Govt.’s acceptance notwithstanding bidder’s failure to inspect—an 
acceptance which would effectively bind bidder to perform in accord- 
ance with advertised terms and specifications—and to protect the Govt. 
against bid withdrawal or claim after contract award_______._.______ 955 


BONDS 
Bid 
Deficiencies 
More than one surety 


Bidder required to furnish bid guarantee in penal sum of only $300,000 
who submitted bond signed by two sureties—one having net worth of 
$625,500, the other $27,500—was responsible bidder whose bid should 
not have been rejected. Even though one of the sureties did not show on 
his Affidavit of Individual Surety at bid opening net worth at least equal 
to penal sum of bid bond, the bond itself is enforceable and bidder is 
considered to have tendered valid bid bond, executed by sureties that 
are jointl y and severally liable in penal sum sufficient to satisfy require- 
ments of solicitation. Moreover, as net worth information does not 
relate to bid responsiveness but rather to responsibility of surety, re- 
jected bid may be considered on basis of corrected affidavit submitted 
DA | ne, ee a es a ees ae 184 


Joint venturers 
Bond principal and bidder discrepancy 

The second-step bid, a turnkey project, submitted under two-step 
invitation for bids to design and construct family housing by group 
composed of architects, engineers, land planners, and builders, who 
was joined in second-step by construction firm who had not participated 
in first step—an invitation requirement—but was only principal named 
in bid bond, was properly rejected since construction company, separate 
legal entity, had no authority to bind coventurers responsible for design, 
and bid bond coverage being incomplete was defective. Furthermore, 
information submitted prior to second-step bid identifying construction 
company as coventurer, which was erroneously held to have no legal 
significance, served notice construction firm had no authority to bind 
SS COVGIIIROIN 6 aio oo ces dee cn nanenrdnaandunedeeneaennad<tanaaen 223 
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BONDS—Continued 
Bid—Continued 
Penal sum 

Performance and payment bonds comparison 

Fact that penal sums of performance and payment bonds are required 
in lesser amounts than sum stated for bid guarantee in invitation for 
bids is not indicative that bid guarantee requirement was excessive 
where contracting officer exercised discretion under par. 10—-102.3 of 
Armed Services Procurement Reg. by requiring bid bond to be in 
amount not less than 20 percent of bid price. Furthermore, complaint 
in matter having been filed after bid opening, it is untimely under sec. 
20.2 of the Interim Bid Protest Procedures and Standards of the U.S. 
GAO (Title 4 of Code of Federal Regs.) which prescribes that protest 
of an impropriety that is apparent before bid opening must be filed 
prior to bid opening 


Surety requirements 
At least two individual sureties 

Absent safeguards in case of individual surety that is prescribed by 
Treasury Dept. Circular 570 (31 CFR part 223), for corporate surety, 
and covered by par. 10-201.2(a)(2) of Armed Services Procurement 
Regulation, the Defense Dept. requirement that there be at least two 
individual sureties possessing requisite worth is a valid and well- 
founded protective measure 
Fidelity bonds 

Other than Federal employees 


Obtaining of bonds for employees of State courts who process bonding 
of Federal offenders detained pursuant to 18 U.S.C. 3041, and for em- 
ployees who handle bail and fine money for part-time U.S. magistrates 
is not precluded by sec. 101(a) of act of June 6, 1972, as prohibition 
against requiring or obtaining surety bonds applies only to civilian 
employees or military personnel of Federal Govt. which is charged with 
assuming risks of fidelity losses. Since neither State court employees nor 
employees of part-time magistrates are within scope of act, Administra- 
tive Office of the U.S. Courts is not precluded from determining to 
bond employees or assume risks of fidelity losses, and if bonded the cost 
of bonding State court employees is payable under 18 U.S.C. 3041, and 
cost to part-time magistrates for bonding their employees is reimbursable 
expense 


Payment 
Munsey Trust Company rule 


Claim of surety for amount owing defaulting contractor which had 
been paid to Internal Revenue Service for taxes due under contracts 
other than defaulted contract may not be certified for payment. A third 
party and not surety completed defaulted contract and hence surety’s 
claim, which represents withholding taxes from wages of laborers, is 
under payment bond and not under performance bond or as completing 
surety and, therefore, rule of U.S. v. Munsey Trust Co., 332 U.S. 234 
(1947), is for application, a rule reaffirmed in subsequent cases in situa- 
tions where Govt.’s right of setoff is challenged by surety under its 
payment bond 
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BONDS—Continued 





INDEX DIGEST 


Performance 
More than principal’s name on bond 


Performance bond equal to 100 percent of contract price which was 
made out to the contractor as “‘principal’’ and another firm as ‘“‘sub- 
contractor” is not an invalid bond, for unlike a bid bond which is 
considered deficient when principal differs from bidder in view of rule 
of suretyship law that one does not incur liability to pay debts or 
perform duties of another unless specifically agreeing to do so, the per- 
formance bond, notwithstanding the inclusion of the names of contractor 
and subcontractor, will protect the Govt. against the failure of perform- 
ance by the prime contractor, but, in any event, furnishing of per- 
formance bond was a condition of the contract and was not a condition 
precedent to the award 


Purpose 

The inclusion in an invitation for bids to procure gas turbine units 
of an experience, performance bond, and two liquidated damage clauses 
in order to protect interests of the Govt. is not restrictive of competition 
where experience clause is intended to establish prior experience—a 
matter of bidder responsibility and not bid responsiveness—and its 
use is appropriate to substantiate product reliability and manufacturing 
capability; where performance bond is a necessary and proper means to 
secure the contractor’s obligation under contract, even though a 100 
percent performance bond was required; and where the liquidated 
damages at different per diem rates for delayed delivery and failure of 
units to operate each day for the first year was warranted on basis of 
administrative needs and prior experiences, and furthermore, determina- 
tion of whether penalty is involved depends on facts as they arise 


Surety 
Liability, obligation, etc. 

A surety who requested the Govt. to withhold funds due a defaulting 
contractor under janitorial service contract and who met its obligations 
under performance bond for the excess costs to the. contracting agency 
to complete the contract is not liable in an amount that exceeds its 
obligation under the payment bond for the withheld funds that were 
turned over by agency to Labor Dept. to cover wage deficiencies under 
defaulted contract as well as another contract. The surety did not 
complete contract itself and having only guaranteed contract perform- 
ance at specified price, it is not liable for wage underpayments that it 
did not guarantee. To hold surety liable for obligations not contemplated 
by performance bond would violate general rule of the Law of Suretyship 


that no one incurs liability for another unless expressly agreeing to be 
bound 
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BUY AMERICAN ACT 

Applicability 

Contractors’ purchases from foreign sources 

End product v. components 

Under invitation for bids to supply softballs that contained ‘U.S. 
Products Certificate’ clause that required bidders to certify only U.S. 
End Products and Services would be furnished thus implementing 
Balance of Payments Program, sending American produced softball core, 
with covers, needles and thread to Haiti to have covers sewn on softball 
core would constitute manufacturing outside U.S. and precludes con- 
sideration of bid since phrase ‘‘U.S. End Product” stems from Buy 
American Act and requires end product to be supplied to be manufactured 
in U.S. Fact that services to be performed in Haiti would constitute less 
than 3% of cost does not make applicable provision in U.S. Products 
and Service clause that 25% or less of services performed outside U.S. 
will be considered U.S. services since contract contemplated is for 
Breet, SR eee soaks ooo cats Sot essere sib. esl seese 


Bids. (See BIDS, Buy American Act) 
Small business concerns 

Subcontracting to large foreign concern 

Participation by a large foreign business concern in performance of 
proposed contract award to a self-certified small business concern, either 
by way of joint venture or subcontract, does not change the ‘“‘small busi- 
ness’ status of bidder where cognizant SBA regional office found no 
evidence of improper affiliation through common ownership, personnel, 
management, or contractual relationship as precluded by SBA 121-Small 
Business Size Standards; where small business concern in subcontracting 
a major portion of work to be performed to large business meets require- 
ment to make a significant contribution to the manufacture or production 
of contract end item; where Buy American Act restrictions are satisfied 
by bidder’s certification that end product to be supplied will be a domestic 
source end product; and where compliance with act, as well as military 
specifications, is one of contract administration and properly the responsi- 
bility of the.contracting agency... .. .. os ce ci ee coe eee ek eke lic 


CANAL ZONE 
Employees 
Postal 
Compensation 
Administratively fixed 


Postal employees of Canal Zone Govt. whose pay rates and increases 
pursuant to 2 C.Z.C. 101 are administratively determined and were in 
past fixed to conform with rates prescribed for Post Office Dept. em- 
ployees may not be granted same pay increases provided for Postal 
Service employees, ever though compensation of Postal Service employ- 
ees is used as measure of compensation to be paid Canal Zone postal 
employees, as increases exceeded percentage limitation imposed by wage- 
price freeze instituted on Aug. 15, 1971. Canal Zone employees are execu- 
tive branch employees who come within scope of 5 U.S.C. 5307, thus 
making them subject to guideline on pay increases prescribed in Jan. 11, 
igre Presidential’ Memorandum: . ........=-..-=. 2.2. -.22---55<52 
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CARRIERS Page 
Railroad 
New Jersey Central 
Reorganization 


Option obtained from Central Railroad of New Jersey by Secretary 

of Transportation pursuant to sec. 3(b)(4) of Emergency Rail Service 

Act of 1970 incident to guaranteeing trustee certificates issued in reor- 

. ganization proceedings of railroad, which option provides that Secretary 

. acquire by purchase or lease trackage rights and equipment to maintain 

railroad services in event of actual or threatened cessation of such serv- 

ices, may not be exercised without further action by Congress. Legisla- 

) tive history of act contains no indication Secretary is authorized to take 

over railroad and operate it, but rather evidences that he may exercise 

option, following favorable congressional action, without awaiting out- 

come of proceedings before reorganization court or Interstate Commerce 
PR a el ee ree 309 


CERTIFYING OFFICERS 


Submissions to Comptroller General 
Questions general in nature 


Although, normally, Comptroller General of U.S. GAO would not 
render decision to question of law submitted by certifying officer unac- 
companied by voucher as required by 31 U.S.C. 82d, statutory authority 
under which GAO renders decisions to certifying officers, since question 
submitted is general in nature and will be recurring one, reply to question 
raised is addressed to head of agency under broad authority contained 
in 31 U.S.C. 74, pursuant to which GAO may provide decisions to heads 
of departments on any question involved in payments which may be 
Withee’ We tne Conmmnmeriese 2: be eee eee. eae oa 83 


CITIES, CORPORATE LIMITS 
“Official duty station” status 
Term “official duty station’ in Civil Service Commission Federal 
Manual Supp. 990-2, book 550, subch. S1-3, which is stated to mean 
“employee’s designated post of duty, limits of which will be corporate 
limits of city or town in which employee is stationed,’’ may only be rede- 
fined by Commission and, therefore, Dept. of Agriculture may not con- 
sider “official duty station” in terms of mileage radius in order to better 
effectuate purpose of overtime provision contained in 5 U.S.C. 5542(b) 
(2). However, matter of authorizing mileage to employee for use of his 
automobile incident to official travel is discretionary with employing 
ROSE RD re rae Aer a hae a eacrat een aha eptnen aaa eae ee haere 446. 
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CITIES, CORPORATE LIMITS—Continued 

Per diem for military personnel 

Temporary duty at headquarters 

An officer who when released from his duty station at a university 
is assigned to the Pentagon in Arlington, Va., with temporary duty en 
route at the Center for Naval Analyses, also located in Arlington 2 
miles from the Pentagon, and who establishes a residence within com- 
muting distance to both duty points, is not entitled to per diem since 
boundaries of Arlington County are considered to be comparable to the 
corporate limits of a city within contemplation of par. M1150—10a of 
Joint Travel Regs. (JTR) and, therefore, officer is not in a “travel 
status” within meaning of JTR M3050-1 while performing temporary 
duty at his permanent duty station as defined in JTR M1150-10a___-- 


Transfers within corporate limits, etc. 

Travel and transportation expenses 

When member of uniformed services stationed in U.S. is ordered to 
hospital, treatment generally is temporary and does not justify trans- 
portation of dependents. However, if period of hospitalization is pro- 
longed or member is returned from overseas, station change is regarded 
as permanent and member is entitled to transportation of dependents 
and dislocation allowance, and all members, irrespective of having 
dependents, are eligible to have their household effects transported. 
Although members who have basic eligibility for permanent change of 
station allowances incident to hospitalization may not be authorized 
per diem and other temporary duty allowances when assigned duty 
within corporate limits of city or town wherein hospital is located, such 
allowances are payable to members whose home port or duty station 
is in U.S. and whose treatment will not be prolonged 


CLAIMS 

Assignments 

“Financing institutions” requirement 

Tax exempt bonds method of financing 

Rents to be received by lessor constructing Social Security Building 
to be leased to General Services Administration, with option to pur- 
chase and assign to builder land owned by Housing Authority of 
Birmingham, issuer of bonds to finance building, may be assigned under 
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 203, 41 
U.S.C. 15, to Birmingham National Bank as agent or trustee of all 
parties, including bondholders, participating in financing. Bank quali- 
fies as ‘financial institution’? both as bondholder and in its capacity 
as trustee for individual bondholders that may not qualify as assignees 
since group as lender of money to make construction of building possible 
may be considered financing institution. Also, conveyance of land by 
lessor to Housing Authority is not assignment that is prohibited by 
act because conveyance will be subject to lease 
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CLAIMS—Continued 

Evidence. (See EVIDENCE) 
Review 

By Comptroller General 

In absence of any evidence rebutting the Govt.’s prima facie case 
of carrier liability for damages to shipment of switches which moved 
under a Govt. bill of lading, the Comptroller General upon review sus- 
tained action taken by Transportation and Claims Div. in offsetting 
freight charges due carrier against the Govt.’s damage claim on same 
shipment. Carrier’s prima facie liability having been established, it 
had burden of proving otherwise but failed to show lack of negligence 
and improper packing—in fact its agent participated in loading ship- 
ment (209 F. 2d, 442, 445). Legal justification for offset was recently 
restated in Burlington Northern, Inc. v. United States, 462 F. 2d 526. 
Amount of damage claim in excess of freight charges is for prompt 
refund or collection by other means 
Set-off. (See SET-OFF) 
Statutes of limitation. (See STATUTES OF LIMITATION) 


CLOTHING AND PERSONAL FURNISHINGS 
Damage, loss, etc. 
Government liability 
Payment status 


Value of military clothing lost at same time member of uniformed 
services lost his life when his housetrailer was destroyed in flood may 
not be paid to heirs or legal representatives of member since 37 U.S.C. 
418 and implementing regulations prescribe that claim for loss, damage, 
or destruction of personal clothing is personal right and on basis of 
rationale in 26 Comp. Gen. 613, right does not extend beyond life of 
beneficiary. Although claim for clothing is cognizable under both 31 
U.S.C. 241 and 37 U.S.C. 418, jurisdiction of claims under 31 U.S.C. 
241 is vested in appropriate Secretary and limited to losses occurring 
in Govt-assigned quarters, even though claim may be made by survivor, 
and under 37 U.S.C. 418, which relates to clothing furnished in kind 
or monetary loss, claim for loss is personal to member sustaining loss - - - 


COLLECTIONS (See DEBT COLLECTIONS) 


COMMODITY CREDIT CORPORATION 

Barter program and agreements 

Expansion of program 

Barter program which was originally conceived as means of making 
productive use of surplus agricultural commodities owned by Com- 
modity Credit Corporation (CCC) to acquire strategic and critical 
materials; expanded to generate supplies to meet offshore and overseas 
needs; and further broadened to increase exports of agricultural com- 
modities; to realize balance of payments advantages; and to assist 
in achieving international policy goals, may be modified to assure 
exporters of barter eligibility at time of sale rather than at time of 
export thereby enabling them to take immediate advantage of favor- 
able markets, and to permit CCC to promptly revise eligibility criteria 
in response to shifting world market forces, thus increasing overall 
exports and expanding foreign markets in accordance with congressional 
intent. Modification should provide for access to books and records of 
barter contractors until expiration of 3 years after final payment 
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COMPENSATION 


Double 

Civilians on military duty 

National Guard technicians 

National Guard technician employed under 32 U.S.C. 709, who upon 
completion of civilian workday departs for 2 weeks full-time training 
duty as National Guardsman for course of instruction pursuant to 32 
U.S.C. 505, and returns home in military travel status shortly after 
midnight, reporting to civilian position same day, is entitled to civilian 
pay without charge to military or civilian leave for day of departure 
since civilian duties were performed by member before he became subject 
to military control and performance of military duties, and to civilian 
compensation for day he reported back to civilian position at which time 
he no longer was subject to military control, and entitlement to military 
pay incident to return travel from training is not incompatible to 
performance of civilian duties or payment therefor after termination of 
active military training duty 


National Guard technician who became subject to military control 
upon reporting for full-time training duty to National Guard School 
for recruiters pursuant to 32 U.S.C. 504 after completion of civilian 
workday is entitled under principle in 49 Comp. Gen. 233 to civilian pay 
without charge to leave for day of reporting, even though he may be 
entitled to military pay for that day. However, since full-time training 
duty is active duty under 37 U.S.C. 204(d), which is incompatible with 
civilian service, there is no entitlement under rule in 37 Comp. Gen. 
255 to civilian pay without charge to appropriate leave—military, 
annual, or LWOP—for days subsequent to coming under military control, 
even though duties of military assignment were such that member was 
able to perform civilian duty on those days 


National Guard technician who after 4 hours of civilian duty takes 4 
hours of annual leave in order to perform military recruiting under orders 
issued. pursuant to 32 U.S.C. 505 may receive 4 hours civilian pay and 
4 hours annual leave as well as any military compensation which accrues 
under his orders since civilian compensation may be paid for time worked 
prior to reporting for military duty, and reservist or member of National 
Guard may be placed on leave, including annual leave, while performing 
active or full-time training duty, and if technician wishes to charge 
absence to allowable military leave charge must be for 1 day as there is 
no authority for charging military leave in increments of less than 1 day. 
Since incompatibility rule should not prevent charging of less than full 8 
hours of annual leave when civilian employee performs services for part 
of day before becoming subject to military control, B—152908, Dec. 17, 
1963, is modified 
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COMPENSATION—Continued 


Double—Continued 
Civilians on military duty—Continued 
National Guard technicians—Continued 


National Guard technician who for period of 5 days performs 4 hours 
of civilian duty each day followed by active military duty as part of 
year around training authorized under 32 U.S.C. 503, defined as 
“training performed from time to time throughout calendar year in 
varying increments as contrasted to 15 consecutive days,” is entitled 
to civilian pay without charge to leave for 4 hours worked in civilian 
capacity on day he reported for military duty, with charge of 4 hours 
annual leave or full day of military leave for 4 remaining hours of 
civilian duty day.-In order for technician to receive compensation from 
both civilian and military sources, 8 hours of annual leave or full day 
of.military leave is chargeable for balance of 5-day period, since no 
additional pay would result for part-time performance of civilian duties 
without charge to leave 


Holding two offices 
Civilian position and ROTC training 

A civilian employee attending ROTC advanced camp under authority 
of 10 U.S.C. 2109, which is not considered active duty in the Armed 
Forces, may be allowed annual leave available to him for the period 
he was performing field training as an ROTC cadet since longstanding 
rule that actual military service is incompatible with concurrent Federal 
service is not for application in view of fact that ROTC training is 
distinct in many respects from active military service, and as perform- 
ance of ROTC field training does not involve the holding of a civilian 
position for purposes of 5 U.S.C. 5533a, which prohibits receipt of basic 
pay for more than one position for more than an aggregate of 40 hours 
in any 1 calendar week 


Military personnel in civilian positions 
Payment approved 

Notwithstanding rule that a person on active military duty may not 
be employed to perform services as civilian employee of the Govt. and 
that any member who by mistake or otherwise is so employed may not 
receive compensation of the civilian position, a Navy enlisted member 
erroneously employed for temporary intermittent period of civilian 
service by Council on Environmental Quality may nevertheless be paid 
in view of fact had the civilian compensation been paid, the member 
could retain the payment under the de facto rule or the erroneous pay- 
ment could be waived under 5 U.S.C. 5584. Since no payment occurred, 
it is appropriate to consider for purposes of the waiver statute that the 
administrative error and “overpayment” arose at time the member 
entered on duty with the understanding of a Govt. obligation to pay 
for his services 
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COMPENSATION—Continued 
Double—Continued 
Military retired pay and civilian retirement 
Retired member of uniformed services who at age 57 after 10 years 
of Federal employment is immediately granted civil service annuity 
based on 30 years’ military and civilian service, military service having 
been used to establish eligibility for civil service annuity, may not upon 
reaching age 62 and becoming eligible for deferred annuity revoke 
waiver of military retired pay, with a concurrent reduction of civil serv- 
ice annuity by excluding credit for military service since restoration and 
payment of retired military pay would amount to double benefit based 
on same service contrary to 5 U.S.C. 8332(j). Any recomputation of 
civil service annuity is within jurisdiction of CSC, and member who 
failed to apply for immediate civil service annuity based on military 
and civilian service, upon becoming eligible at 62 to deferred civil service 
annuity would not receive civil service benefits for period prior to reach- 
III os cies oe a pools madd aS eG es sa tle ep ope ae ane oe 


Increases 
Cost-of-living allowances 
Former wage board employees 
Rate establishment 
In establishing pay rates for wage board (WB) employees in Hawaii and 
Guam whose positions are converted to the General Schedule (GS), Part 
539 of the Civil Service Commission (CSC) regulations, which provides 
for setting an employee’s GS salary at rate closest to his basic WB rate 
prior to conversion is for application and thus as the pyramiding of 
cost-of-living allowances cannot be avoided, employee is assured of 
retaining his basic compensation for retirement purposes. However, 
when employees transfer to GS positions, their salaries are determined 
pursuant to “highest previous rate rule” in Part 531 of the CSC regs. 
and, therefore, only if Commission amends the rule to the effect that 
the basic (gross) compensation of a WB position from which an em- 
ployee transfers should be related to the statutory step rates of the GS 
grade without regard to cost-of-living allowance, will 45 Comp. Gen. 
On ne OOLNMENON PUORBOGNG ac on cKijabs Soc bbsiuda sees bace dedewioinnn 


Effective date 
Rate change 

The simultaneous benefits rule in sec. 531.203(f) of Civil Service 
Commission Regulations (CSCR) is not for application to a wage 
board employee who came under the General Schedule (GS) on Jan. 9, 
1972, the date increases in GS rates became effective, whether em- 
ployee transferred to GS or he was brought under GS by position con- 
version. If transferred, in absence of a contrary agency regulation or 
policy, 44 Comp. Gen. 518 applies and use of the highest previous rate 
tule (CSCR 531.203(d) (4)) will provide maximum benefit to employee. 
If a position conversion, both under CSCR 539.203, as well as agency 
regulations which require similar treatment in transfer or promotion, 
the GS rate increases operating on GS rates the day immediately pre- 
ceding effective date of the increase, the new rates are basis for fixing 
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COMPENSATION—Continued 

Longevity increase 

Basic compensation purposes 

The longevity step increases provided by sec. 110 of District of Colum- 
bia Police and Firemen’s Salary Act Amendment of 1972 may be con- 
sidered an element of basic compensation in computing overtime and 
holiday pay since act provides longevity pay shall be paid in same manner 
as basic compensation except that it shall not be subject to deduction and 
withholding for retirement and insurance and shall not be considered 
salary for purpose of computing annuities, and although legislative history 
of act makes no reference to including longevity compensation increases 
as part of basic compensation in computing overtime and holiday pay- 
ments, in view of fact that prior to 1972 act longevity rates were sched- 
uled rates of pay, any intent to exclude longevity compensation from 
basic compensation for all purposes should have been reflected in legis- 
lative history of the act 


Military pay. (See PAY) 
Night work 
Basic compensation determinations 
Leave and overtime 


The night differential authorized in 5 U.S.C. 5343(f), as enacted by 
Pub. L. 92-392, approved Aug. 19, 1972, may be considered basic pay for 
purposes of annual and sick leave, and overtime pay for regular or irre- 
gular hours worked in view of the fact the legislation was enacted to unify 
the long established principle and policies for setting the pay of prevailing 
rate employees, including the Coordinated Federal Wage System and 


decisions of the Comptroller General of the United States 


Overpayments 

Waiver. (See DEBT COLLECTIONS, Waiver) 
Overtime 

Entitlement 

Employees receiving premium pay 

Preliminary and postliminary ministerial duties performed at head- 
quarters by employees of Border Patrol, component of Immigration and 
Naturalization Service, and traveltime to and from regularly scheduled 
duty at traffic checkpoints located at least 35 miles from headquarters— 
matter of 2 hours of employees’ time outside of regularly scheduled 8-hour 
tour of duty—is compensable as regularly scheduled overtime under 5 
U.S.C. 5542, notwithstanding employees receive annual premium pay 
for administratively uncontrollable overtime under 5 U.S.C. 5545(c)(2), 
for not only is time involved in traveling and performing ministerial 
duties reasonably constant and susceptible of determination, traveltime 
is viewed as hours of employment for purposes of 5 U.S.C. 5542(b) (2) 
since employees while traveling perform essentially their regular duties 
that involve search and apprehension of illegal aliens___._.._.._.-------- 319 
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COMPENSATION—Continued 

Overtime—Continued 

Irregular, unscheduled 

Annual premium pay in lieu of overtime 

Employees of Border Patrol, component of Immigration and Naturali- 
zation Service, who in addition to performing preliminary and post- 
liminary regularly scheduled duties at headquarters in connection with 
regularly scheduled 8-hour tour of duty at traffic checkpoints, which is 
compensable at overtime rates under 5 U.S.C. 5542, as is traveltime to 
checkpoints, process cases and handle other enforcement duties after 
their regularly scheduled 8-hour tours of duty and overtime have ended 
may be paid annual premium pay in addition to regularly scheduled 
overtime, if additional work qualifies as administratively uncontrollable 
under 5 U.S.C. 5545(c) (2) since payment under both 5 U.S.C. 5542 and 
5545(c) is not precluded as premium compensation and regularly sched- 
uled overtime relate to independent, mutually exclusive, methods for 
compensating two distinct forms of overtime work 


Premium pay 
Sunday work regularly scheduled. (See COMPENSATION, 
Premium pay, Sunday work regularly scheduled) 
Standby, etc., time 
Home as duty station 
A wage board employee serving as Duty Security Officer in a standby 
status at or near residence located in Govt. quarters that required him 
to perform occasional inspection tours of short duration after regular 
duty hours—standby duty he alternately shares with two other employ- 
ees and which does not limit his normal activities—is not entitled to 
overtime prescribed by 5 U.S.C. 5544(a) and implementing regulations, 
which provide that when an employee is required to remain at or within 
confines of duty station in excess of 8 hours in a standby or on-call 
status he is entitled to overtime only for duty hours, exclusive of eating 
and sleeping time, in excess of 40 hours a week, since employee was not 
confined to his post of duty, notwithstanding he resided in Govt. 
quarters, nor does time he spent in standby status constitute “hours 
of work”’ 


Trial vessel trips 


Service of civilian employee assigned aboard a vessel for purpose of 
conducting post repair testing vibration surveys of equipment to deter- 
mine feasibility of the equipment for operation in the vessel does not 
constitute standby time to entitle employee to overtime authorized in 
5 U.S.C. 5542, notwithstanding Navy regulations provide than an em- 
ployee on a trial trip to test equipment is considered to be in a standby 
status since regulations are invalid as they do not meet criteria estab- 
lished in Federal Personnel Manual Supp. 990-2, Book 610, Subch. 
$1-3d, to the effect that ‘standby time consists of periods in which an 
employee is officially ordered to remain at or within confines of his 
station, not performing actual work but holding himself in readiness to 
perform actual work when the need arises or when called”’ 
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COMPENSATION—Continued 

Overtime—Continued 

Traveltime 

Administratively controllable 

Where employee’s regularly scheduled duties involve assignments to 
which he commutes daily from headquarters or residence, travel to and 
from home to perform those regularly scheduled duties is not considered 
imposition upon his private life significantly different from travel re- 
quired of employee to report to permanent duty station, and such travel 
is not regarded as overtime hours within meaning of 5 U.S.C. 5542(b) (2). 
Therefore, travel to perform requests to Dept. of Agriculture for grading 
and inspection services which is subject to control—scheduling—even 
though event giving rise to travel resulted from event which was not con- 
trollable, is not payable as overtime compensation 


Between headquarters and work assignment 


When employees of Dept. of Agriculture are required to report first to 
headquarters and from there to travel to their grading or inspection 
assignments, if requirement is for purposes other than merely facilitating 
their use of Govt. transportation and is regarded as within their regu- 
larly scheduled tours of duty, including regularly scheduled overtime, or 
where requirement is incident to work of employees, time in travel from 
headquarters may be regarded as hours of work. Furthermore, if em- 
ployee actually performs work while traveling, regardless of whether he 
reports first to headquarters, time involved may properly be considered 
hours of work 


Emergencies 


Air safety investigators who pilot private, rented, or agency-owned 
aircraft to proceed to scene of an accident, or use commercial airlines, 
are not entitled to overtime compensation for travel outside their regular 
workweek since the travel is not inseparable from work performed, and 
mode of travel does not constitute an arduous mode of transportation in 
view of Griggs v. United States, dated November 24, 1967, Ct. Cl. No. 
336-65, which holds that overtime for investigators is payable only for 
overtime work performed on-site accident investigations and when 
‘Sump-seat” in aircraft cockpit is occupied while traveling on com- 
mercial airlines. Furthermore, 28 Comp. Gen. 547 held, with respect to 
the effect of 28 Comp. Gen. 183 on general rule that overtime is not 
payable solely because of official travel outside basic workweek, that no 
rigid rule may be stated for determining when traveltime is compensable 
at overtime rates 


“Official duty station” concept 

Term “official duty station’? in Civil Service Commission Federal 
Manual Supp. 990-2, book 550, subch. S1-3, which is stated to mean 
“employee’s designated post of duty, limits of which will be corporate 
limits of city or town in which employee is stationed,’’ may only be rede- 
fined by Commission and, therefore, Dept. of Agriculture may not con- 
sider “official duty station” in terms of mileage radius in order to better 
effectuate purpose of overtime provision contained in 5 U.S.C. 5542(b) (2). 
However, matter of authorizing mileage to employee for use of his auto- 
mobile incident to official travel is discretionary with employing agency - - 
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COMPENSATION—Continued 
Overtime—Continued 
Traveltime—Continued 
Performance of work status 


Time spent by employee after his normally scheduled duty hours in 
taking care of Govt. vehicle which broke down while in use by him is 
not compensable as overtime under 5 U.S.C. 5542(b) (2) (B), even though 
employee took steps to protect vehicle beyond standard established by 
GSA regulation (41 CFR 101-39.701). Fact that employee was required 
to do more than mere driving and incidental care of vehicle does not con- 
stitute ‘the performance of work while traveling,’”’ nor did responsibility 
placed on employee under GSA regulation require him to take additional 
steps to protect vehicle. Therefore, time and effort expended by employee 
that was beyond standard of care required under regulation to protect 
vehicle entrusted to him is not compensable as work and does not provide 
basis for payment of premium compensation 


Work in excess of daily and weekly limitation 


Preliminary and postliminary ministerial duties performed at head- 
quarters by employees of Border Patrol, component of Immigration and 
Naturalization Service, and traveltime to and from regularly scheduled 
duty at traffic checkpoints located at least 35 miles from headquarters— 
matter of 2 hours of employees’ time outside of regularly scheduled 8-hour 
tour of duty—is compensable as regularly scheduled overtime under 
5 U.S.C. 5542, notwithstanding employees receive annual premium pay 
for administratively uncontrollable overtime under 5 U.S.C. 5545(c) (2), 
for not only is time involved in traveling and performing ministerial 
duties reasonably constant and susceptible of determination, traveltime 
is viewed as hours of employment for purposes of 5 U.S.C. 5542(b) (2) 
since employees while traveling perform essentially their regular duties 
that involve search and apprehension of illegal aliens___.-...-.------ 

Employees of Border Patrol, component of Immigration and Natur- 
alization Service, who in addition to performing preliminary and 
postliminary regularly scheduled duties at headquarters in connection 
with regularly scheduled 8-hour tour of duty at traffic checkpoints, 
which is compensable at overtime rates under 5 U.S.C. 5542, as is 
traveltime to checkpoints, process cases and handle other enforcement 
duties after their regularly scheduled 8-hour tours of duty and overtime 
have ended may be paid annual premium pay in addition to regularly 
scheduled overtime, if additional work qualifies as administratively 
uncontrollable under 5 U.S.C. 5545(c)(2) since payment under both 
5 U.S.C. 5542 and 5545(c) is not precluded as premium compensation 
and regularly scheduled overtime relate to independent, mutually 
exclusive, methods for compensating two distinct forms of overtime 
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COMPENSATION—Continued Page 
Premium pay 
Annual premium pay for irregular, unscheduled overtime. (See 
COMPENSATION, Overtime, Irregular, unscheduled, Annual 
premium pay in lieu of overtime) 
Sunday work regularly scheduled 
Forty hour weekly tour of duty requirement 


Prevailing rate employees of nonappropriated fund instrumentalities 
of military departments and Coast Guard who work regularly scheduled 
tours of duty of less than 40 hours a week may not be allowed Sunday 
premium pay under 5 U.S.C. 5550, as added by sec. 10 of Pub. L. 92-392, 
Aug. 19, 1972. Legislative history of act shows it was intent of Congress 
to provide Sunday premium pay for nonappropriated fund employees 
in same amounts and under same conditions as such pay is authorized 
for other Federal prevailing rate employees. Accordingly, Civil Service 
Commission regs. issued pursuant to 5 U.S.C. 5548(b) under which 
Sunday premium pay is allowed prevailing rate employees of non- 
appropriated fund activities should require that such employees have 
basic full-time workweeks of 40 hours, exclusive of regularly scheduled 
overtime, for entitlement to Sunday premium pay__-__.------------ 923 


Promotions 
Delayed 
Freeze on promotions 


Where the Federal Aviation Administration elected, in the exercise 
of its executive function to appoint persons to civilian Govt. service, not 
to promote development Air Traffic Controllers who had satisfied 
criteria for promotion until clarification of Presidential order of Dec. 11, 
1972, placing freeze on promotions, employees did not become entitled 
to higher salaries prior to date of the agency’s promotional action, not- 
withstanding controllers performed the duties and otherwise qualified 
for promotions, or that an employment agreement may have been 
executed, since under E.Q. 11491, the right of promotion is retained by 
the management officials of an agency. Furthermore, failure to promote 
is not the “unjustified or unwarranted personnel action’”’ contemplated 
by 5 U.S.C. 5596 to entitle employees to back pay___--------------- 631 


Effective date 
Regular v. discrimination action promotions 

Notwithstanding 4-year delay in promoting Foreign Service Officer 
from FSO-4 to FSO-3 due to age discrimination, officer who will reach 
mandatory retirement age within 8 months of his promotion may not 
be permitted for purpose of increasing annuity payments to pay into 
Foreign Service and Disability Fund additional amounts that would 
have been deducted from his salary and deposited into fund but for 
the delay. Compulsory contributions to retirement fund are based on 
actual salary received and since employee may not be retroactively 
promoted upon removal of age discrimination, his annuity payments are 
not for computation on salary of grade FSO-3 prior to date he was 
POUNCE EO CORE MINS. oo. occa wash accmenmaa se esamnanesaacewas 629 
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COMPENSATION—Continued 
Promotions—Continued 
Retroactive 
Rule 
Exceptions to rule 
A GS-12 employee detailed on July 26, 1971, on temporary basis 
to GS-13 position of Chief, Employee Relations Branch in Pacific 
Northwest Region of the Forest Service, pending receipt from head- 
quarters of certificate of candidates to fill position, who was not selected 
when position was filled on Aug. 20, 1972, may not be retroactively 
temporarily promoted to GS-13 for period involved. Exceptions to rule 
that a personnel action may not be effected retroactively to increase 
right of employee to compensation are permitted where personnel 
action intended is not effected through administrative error; where an 
error deprives employee of a right granted by statute or regulation; and 
where nondiscriminatory administrative regulations or policies have not 
been carried out, and the higher level assignment not falling within any 
of the exceptions, employee is only entitled to salary of position to which 
SiO ties Cotalvaet a. Secs a etd Sk ki cose dese Sualalbs 


Removals, suspensions, etc. 

Deductions from back pay 

Outside earnings 

An employee prematurely retired from Government service who is 
awarded back pay pursuant to 5 U.S.C. 5596 for erroneous separation 
upon restoration to duty, but administrative office failed to deduct 
from payment the amount attributable to the employee’s outside 
employment, is not entitled to waiver of overpayment since collection 
of overpayment would not be against equity and good conscience as 
employee was aware that he was responsible to repay amount of his 
outside earnings during period of erroneous separation, and collection 
would not be against best interests of the United States, the criteria 
established in 5 U.S.C. 5584 for waiver of erroneous administrative 


Severance pay 

Eligibility 

Nature of appointment 

Superintendent-Principal of Air Force Dependents’ School whose 
employment under 20 U.S.C. 241(a) for period of approximately 10 
years was terminated on basis of management’s perogative not to employ 
as provided in par. 8b, sec. 9833, Air Force Civilian Personnel Manual, 
is entitled to severance pay prescribed by 5 U.S.C. 5595. Employee held 
indefinite tenure appointment, even though he was granted limited access 
to procedural rights, and was involuntarily separated from service, not by 
removal for cause on charges of misconduct, delinquency, or inefficiency, 
requirements that establish eligibility to receive severance pay provided 
by 6 Gb :G ir S6Rbes sep: sae aid caciankabeetl. one ke bounwot aun due 
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COMPENSATION—Continued Page 
Simultaneous benefits rule 
Wage board position conversion and General Schedule rate 
increase 
The simultaneous benefits rule in sec. 531.203(f) of Civil Service 
Commission Regulations (CSCR) is not for application to a wage board 
employee who came under the General Schedule (GS) on Jan. 9, 1972, 
the date increases in GS rates became effective, whether employee trans- 
ferred to GS or he was brought under GS by position conversion. If 
transferred, in absence of a contrary agency regulation or policy, 44 
Comp. Gen. 518 applies and use of the highest previous rate rule (CSCR 
531.203(d) (4)) will provide maximum benefit to employee. If a position 
conversion, both under CSCR 539.203, as well as agency regulations 
which require similar treatment in transfer or promotion, the GS rate 
increases operating on GS rates the day immediately preceeding effective 
date of the increase, the new rates are basis for fixing GS salary rate 
OF CERIIY ORs 5 oie ain. = oa no enensotoonseunsate ae eet laeaeeet ae 671 


Traveltime ; 
Overtime compensation status. (See COMPENSATION, Over- 
time, Traveltime) 
Wage board employees 
Conversion to classified positions 
Rate establishment 
Cost-of-living allowances 


In establishing pay rates for wage board (WB) employees in Hawaii 
and Guam whose positions are converted to the General Schedule (GS) 
Part 539 of the Civil Service Commission (CSC) regulations, which 
provides for setting an employee’s GS salary at rate closest to his basic 
WB rate prior to conversion is for application and thus as the pyramiding 
of cost-of-living allowances cannot be avoided, employee is assured of 
retaining his basic compensation for retirement purposes. However, when 
employees transfer to GS positions, their salaries are determined pur- 
suant to “‘highest previous rate rule” in Part 531 of the CSC regs. and, 
therefore, only if Commission amends the rule to the effect that the 
basic (gross) compensation of a WB position from which an employee 
transfers should be related to the statutory step rates of the GS grade 
without regard to cost-of-living allowance, will 45 Comp. Gen. 88 be 
CONMRUIOIOUIIIRN LC Sco Sco cc an cc ccashaec and eunsseranaaee 695 


Federal Wage System 
Job-grading 
Conversion v. demotion in grades 

When an employee’s grade in a prevailing rate position is reduced as 
result of initial application o job-grading standards under Federal Wage 
System, Public Law 92-392, during the period beginning Nov. 17, 1972, 
and ending Oct. 1, 1974, the employee may retain his pay indefinitely, but 
for those employees whose grades are reduced other than because of 
initial conversion, 5 U.S.C. 5345, as enacted by the Public Law, is for 
application with a maximum of a 2-year period for salary retention since 
law in establishing principles and policies relating to blue collar workers 
generally covered under the Coordinated Wage System, continued 
recognition of the practice of a 2-year pay retention period for demo- 
tions, and an indefinite pay retention period for initial conversions- --- - 748 
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COMPENSATION—Continued 
Wage-price freeze. (See WAGE AND PRICE STABILIZATION, 
Wage changes) 
Withholding 
Taxes 
State 
Pennsylvania 


Nonresident Federal employee who will not return to duty station 
in Philadelphia upon termination of sick leave status at which time 
disability retirement becomes effective is subject to Pennsylvania 
Income Tax imposed on Federal employees by agreement between 
Federal and State Govts. pursuant to 5 U.S.C. 5517, and E.O. No. 
10407, for period of sick leave, July 19, 1972 until Dec. 1973, during 
which time he will remain on agency rolls since sick leave payments 
constitute wages for taxation purposes. Income tax withholding for 
leave period is for computation in accordance with par. 3(b) of Pennsyl- 
vania Personal Income Tax Information Bulletin, which excludes non- 
workdays—Saturdays, Sundays, holidays and days of absence—and 
amount actually subject to tax and tax ultimately due is for settlement 
between employee.and State.....................ssesuwse ek 


CONGRESS 


Members 
District offices 
Charge for space assigned 


Where General Services Admin. (GSA) cannot establish Standard 
Level User Charges (SLUC) for space and services furnished pursuant 
to Public Buildings Amendments of 1972 on basis of commercial rates, 
the GSA Administrator has broad discretion under act to assess charges 
and may assign concessions for blind stands and Federal Credit Unions, 
with concurrence of occupying agencies, and this space together with joint 
use space and parking facilities may be considered to establish user 
charges, and cost of concessions for cafeterias, beauty parlors, etc., 
may be charged occupying agencies on a pro rata reasonable basis. 
Under its authority to assign and reassign space in Govt. owned and 
leased buildings, GSA may assess SLUC rates in buildings occupied 
by permit from another agency, reimbursing the controlling agency; 
may charge for congressional district offices; and may outlease sites until 
needed for construction at fair rental value____._._.---------------- 
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CONTRACTORS 
Privity 
Subcontractors 
Concept 


Subcontractor’s claim for value of inventory delivered to Govt. 
following partial termination of prime contract and suspension of all 
subcontracting work may not be paid since Govt. met its contract 
obligations by payment to prime contractor even though prime failed 
to satisfy subcontractor claims within 10 days from payment by Govt. 
as stipulated in termination settlement agreement. Contention that 
contracting agency held itself out as final customer is not for considera- 
tion in view of fact par. 8-209.1, ASPR, denies subcontractors any 
contractual rights against Govt., and circumstances involved do not 
negate “no privity” rule, and furthermore subcontractor’s termination 
inventory is required to be disposed of in accordance with secs. VIII 
and XXIV of ASPR 


Successors 
Cost of changing contractors 
Bid evaluation factor 


Adding cost of program duplication and the time required to check 
out time-sharing computer services program solicited to bids submitted 
by new sources did not favor current contractor, or prevent competition 
because of high cost of changeover as compared with bid prices, since 
evaluation factor represents an accurate depiction of costs to Govt. to 
change contractors, and method of transferring services employed by 
the contracting agency is not subject to question in absence of fraud or 
capricious action since different practice used by business does not alter 
terms of invitation for bids. Furthermore, the quantum of service evalua- 
tion criteria was not misleading as effect of the criteria on bid price was 
determinable by each bidder at bid preparation time. However, sub- 
stantial difference in bid prices received indicating inadequate competi- 
tion to insure a reasonable price, future procedures should be revised so 
bidders can compete effectively against an incumbent contractor 
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CONTRACTS 


‘“‘Affirmative action programs.’’ (See CONTRACTS, Labor stipula- 
tions, Nondiscrimination, ‘‘Affirmative action programs’’) 
Amounts 
Approximated 


Since weight of ripper required to be mounted on crawler tractors was 
significant in determining ruggedness, strength, and desirability of ripper, 
low bid that offered ripper with weight deficiency of 22 percent from 
approximate requirements stated in invitation for bids properly was 
rejected in light of contracting agency’s responsibility to draft specifica- 
tions that meet actual needs of Govt. and to determine responsiveness 
of bids, and record does not show rejection was arbitrary, capricious, or 
was not based on substantial evidence. Doubt as to weight difference 
and its effect on competition, and belief minimum and not approximate 
requirements should have been used to insure equal bidding, are matters 
that must be raised prior to bid opening as provided in 4 CFR 20.2(a), 
the Interim Bid Protest Procedures and Standards-_-_-_---_------------ 


Requirement contracts. (See CONTRACTS, Requirements) 
Assignments. (See CLAIMS, Assignments) 
Automatic Data Processing Systems. (See EQUIPMENT, Auto- 
matic Data Processing Systems) 
Awards 
Abeyance 
Pending General Accounting Office decision 


Award of a contract during the pendency of a protest alleging restric- 
tive specifications was proper where determinations and findings of 
contracting officer to justify award met the criteria in par. 2-407.8(b) (3) 
of Armed Services Procurement Regulation to the effect that the procure- 
ment was urgently needed, or that delivery or performance will be unduly 
delayed by failure to make award promptly, or that prompt award will 
otherwise be advantageous to the Government 


Aggregate basis 
Best interests of Government 


Cancellation of request for proposals (RFP) for inspection, mainte- 
nance and repair of 3 types of electron microscopes because specifications 
were considered inadequate for competitive procurement, and reissuance 
of RFP on basis award “‘would be made in the aggregate, price, and other 
factors considered,’’ did not result in price competition contemplated by 
1-3.807-1(b)(1) of Federal Procurement Regs. since separate awards 
under initial RFP would have obtained services for less. Therefore, 
since justification for aggregate award is sound only if Govt. realizes 
substantial savings from consolidation, aggregate award requirement 
was both unnecessary and improper, and rejection of low offeror (on 2 
items) who had not complied with aggregate requirement was not 
justified 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation 
Erroneous awards 
Bid evaluation error 


Partial cancellation of contract erroneously awarded for handling of 
surplus butter made available to Dept. of Defense by Dept. of Agriculture 
because erroneous freight rate evaluation resulted in award to other than 
low bidder should be changed to partial termination for convenience of 
Govt. since, while award was improper, it was not plainly or palpably 
illegal for displaced contractor had not contributed to use of erroneous 
freight rate furnished by Govt. activity and, therefore, it could success- 
fully maintain action for damages computed under termination for 
convenience of Govt. clause of contract. 37 Comp. Gen. 330 and 
B-164826, Aug 29, 1968; ovemrile@sas occewascusul Manet anki samisedd 215 


Erroneous 
Reliance on Comptroller General decisions 


Three invitations for bids soliciting vehicle operation and maintenance 
services which stated a 90-day bid acceptance period without requiring 
further action by bidder, and which included a SF 33 indicating a 60-day 
bid acceptance period would result unless a different period was inserted 
by bidder, without cross-referencing the provisions, were defective as 
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the 
conflicting provisions were misleading, and although bidders are ex- 
pected to scrutinize carefully the entire solicitation package and to 
timely request assistance, the Govt. has the initial responsibility of 
clearly stating what is required. The two invitations under which awards 
were withheld should be canceled and readvertised, clearly stating bid 
acceptance terms, but award made in reliance on previous Comptroller 
General decisions will not be disturbed 


Labor surplus areas 
Award criteria 


Whether low bidder on non-set-aside portion of a procurement with 
a 50 percent set aside for award to labor surplus area concerns who on 
date of bid opening is negotiating to acquire the performance activity 
from a large business concern is eligible as a manufacturer or regular 
dealer (‘‘going ccncern’’) for purposes of award under Walsh-Healey 
Contracts Act (41 U.S.C. 35-45) is for determination initially by con- 
tracting officer subject to review by Dept. of Labor (ASPR 12-601, 
el seq.). To qualify as a manufacturer a firm newly entering into manu- 
facturing activity must show before award that it has made all necessary 
prior arrangements for space, equipment, and personnel, and if qualifying 
commitments are made prior to award for entering into manufacturing 
business, a new firm is not barred from receiving an award because it has 
not yet done any manufacturing 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 
Award criteria—Continued 


Fact that the sale by a large business concern to a small business firm 
of the activity needed to manufacture radio sets and receiver-trans- 
mitters solicited under an invitation for bids with 50 percent set aside 
for award to labor surplus area concerns is not consummated before bid 
opening and, therefore, both firms submitted bids on non-set-aside 
portion of procurement which were signed by same officer does not 
require rejection of bids since multiple bidding is not prejudicial to other 
bidders; possibility that common manufacturing facilities might preclude 
one of the firms from performing is not disqualifying; and a preaward 
survey will protect Govt.’s interest. However, because of affiliation of 
the two firms, the small business concern, the low bidder on the non-set- 
aside, does not qualify for participation in the set-aside as a small business 
labor surplus concern, notwithstanding its good-faith self-certification, 
nor does it qualify on basis of acquiring involved facilities in a post-bid- 
opening sale 


Price differentials 
Foreign bid price 

Bid under invitation for bids that offered to furnish foreign source 
end items in response to solicitation for circuit breakers and related 
items, properly was evaluated by adding 12 percent factor required 
by sec. 1-6.104—4(b) of Federal Procurement Regs. (FPR) when bidder 
submitting low acceptable domestic bid is small business concern or 
labor surplus area concern, or both, as defined in FPR 1-1.801. The 
fact that low domestic bidder failed to indicate which labor surplus 
area it was claiming did not limit adjustment factor to 6 percent since 
location of performance information submitted by domestic bidder 
permitted determination that contract would be performed in sub- 
stantial labor surplus area and, furthermore, for purposes of Buy- 
American preference, domestic bidder was not required to be ‘‘certified- 
eligible concern” 

Prohibition 

In the evaluation of labor surplus set-aside offers under request for 
proposals (RFP) that contemplated a multi-year, requirements type, 
life cycle cost (LCC) contract for oscilloscopes on Qualified Products 
List, the contracting officer, in accordance with terms of RFP, properly 
adjusted highest unit price awarded on non-set-aside portion of procure- 
ment to reflect total anticipated life cost—the LCC procurement method 
resting upon the premise that it is logical to consider total anticipated 
life cycle of an item rather than merely its purchase price—and reduced 
transportation and other cost factors that were considered in evaluating 
non-set-aside portion of procurement in order to comply with statutory 
prohibition against payment of a price differential for purpose of re- 
lieving economic dislocation in labor surplus areas 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 
Set-asides 
Price comparison with non-set-asides 


Allegations that low unit price and life cycle costs (LCC) offered 
on non-set-aside portion of a multi-year, requirements type, contract 
for oscilloscopes on Qualified Products List (QPL) were so unreasonably 
low they should not have been used as basis for computing the set-aside 
offers, and that low unit price resulted from an “‘auction,’”’ constituted 
a “buy-in,” and was a “token” offer, and that projected life cycle costs 
were understated, are not supported by the record. The use of a multi- 
year procurement, as well as the fact the item is on QPL, eliminates 
probability of a “buy-in,” and failure of low offeror on non-set-aside 
portion to advance its priority for negotiation of the set-aside portion, 
does not make non-set-aside offer a ‘“‘token”’ offer. Furthermore, the LCC, 
consisting of initial logistic costs and recurring costs, must be accepted 
as realistic in absence of evidence the evaluation of the LCC information 
was arbitrary 


Legality 
Award not plainly or palpably illegal 

Partial cancellation of contract erroneously awarded for handling 
of surplus butter made available to Dept. of Defense by Dept. of Agri- 
culture because erroneous freight rate evaluation resulted in award 
to other than low bidder should be changed to partial termination for 
convenience of Govt. since, while award was improper, it was not plainly 
or palpably illegal for displaced contractor had not contributed to use 
of erroneous freight rate furnished by Govt. activity and, therefore, 
it could successfully maintain action for damages computed under 
termination for convenience of Govt. clause of contract. 37 Comp. Gen. 
330 and B—164826, Aug. 29, 1968, overruled 


Multiple 
Lowest overall cost to Government 


Under total small business set-aside solicitation for pastry require- 
ments that listed estimated quantities for each of 33 items solicited and 
required both unit and total estimated prices for each of the items, and 
indicated any items might be grouped together and awarded to one or 
more bidders in whichever grouping would be most advantageous to the 
Govt., multiple awards to low bidder on two of three groupings sub- 
mitted and to protestant for remainder of the items would result in lowest 
aggregate price to the Govt. as provided by solicitation, and as state- 
ment of group bidder that each group of items “are bid as a Total All or 
None Bid” does not qualify its bid, since in listing items in groups, 
bidder indicated that an award of individual items would not be accept- 
able, the group bidder, administratively determined to be responsible 
bidder, is eligible to receive award 
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CONTRACTS—Continued 

Awards—Continued 

Negotiated contracts. (See CONTRACTS, Negotiation, Awards) 

Propriety 

Noncompetitive situation created 

Award of interim procurement for a less than optimum individual 
emergency breathing device to one of the developers of device under 
basic order agreement pursuant to a determination and findings (D&F) 
under 10 U.S.C. 2304(a) (2), which was followed by a Navy implementa- 
tion of a research and development program to significantly increase 
effectiveness of device for eventual procurement on competitive basis, 
although not legally questionable as the D&F authority is final, deter- 
mination based upon the D&F is. Practices and procedures involved in 
testing, evaluation, and eventual award indicates informalities that 
generated noncompetitive situation and, therefore, it is recommended 
that other qualified firms be given opportunity to submit emergency 
escape devices for approval as interim sources of supply pending results 
of the research and development program 


Status of bidder, offeror, etc. 

Award of contract to consortium of American Institute of Physics and 
American Chemical Society by National Bur. of Standards for publica- 
tion and marketing of physical and chemical reference data using com- 
pilations presented in camera-ready form by National Standard Refer- 
ence Data System is not in conflict with objectives of Standard Reference 
Data Act to ‘make critically evaluated reference data readily available to 
scientists, engineers and general public’’ since neither language of act 
nor its legislative history evidences use of commercial publishing houses 
is required. Moreover, even though professional societies were treated 
separately in negotiation, award was not violative of competition re- 
quired by sec. 1-1.301—1, FPR, since requests for proposals were issued 
to commercial houses and all proposals received were properly evaluated_ 


Small business concerns 
‘‘Independently owned and operated’’ test 


Low bidder on non-set-aside portion of procurement for radio sets 
and receiver-transmitters, with 50 percent set aside for labor surplus 
area concerns, whose bid was signed by same official as bid submitted by 
third low bidder who was negotiating to sell low bidder the performance 
activity may not be given priority on set-aside portion of procurement 
since on date of bid opening low bidder was not a ‘‘going concern”’ as it 
had no place of business of its own, and although meeting size limitation 
for a small business concern, it did not meet the “independently owned 
and operated’’ test required for a small business by Sec. 3 of the Small 
Business Act. Both firms having the same officials are affiliated through 
common management within meaning of Sec. 121.3-2(a) of SBA Size 
Standards Regs., and low bidder on non-set-aside does not qualify for 
set-aside priority on basis of a subsequent novation agreement 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Set-asides 
Eligibility 
Fact that the sale by a large business concern to a small business firm 
of the activity needed to manufacture radio sets and receiver-transmitters 
solicited under an invitation for bids with 50 percent set aside for award 
to labor surplus area concerns is not consummated before bid opening 
and, therefore, both firms submitted bids on non-set-aside portion of 
procurement which were signed by same officer does not require rejection 
of bids since multiple bidding is not prejudicial to other bidders; possibil- 
ity that common manufacturing facilities might preclude one of the firms 
from performing is not disqualifying; and a preaward survey will protect 
Govt.’s interest. However, because of affiliation of the two firms, the 
small business concern, the low bidder on the non-set-aside, does not 
qualify for participation in the set-aside as a small business labor surplus 
concern, notwithstanding its good-faith self-certification, nor does it 
qualify on basis of acquiring involved facilities in a post-bid-opening 















Postal service procurements 


Procurement by Corps of Engineers on behalf of U.S. Postal Service 
pursuant to Memorandum of Understanding is not subject to small 
business set-aside in absence of approval of set-aside by Postal Service 
as required by Memorandum. According to Dept. of Defense, Postal 
Service funds are not appropriated funds to require application of ASPR 
which governs all purchases and contracts by DOD for supplies and serv- 
ices, including set-aside procedures—view entitled to great weight. 
However, it is immaterial whether or not funds are considered appropri- 
ated funds since 39 U.S.C. 410(a) exempts Postal Service procurements 
from Small Business Act, as well as all other Federal laws dealing with 
Federal contracts, and 39 U.S.C. 411 permits executive agencies to fur- 
nish services to Postal Service on such terms and conditions as agreed 
















Basis for determination 


Determination by SBA Size Appeals Board that two of the firms bid- 
ding on a procurement containing a 50 percent set aside for award to 
labor surplus area concerns were affiliated through common management 
and low bidder on the non-set-aside, one of the two firms, could nct be 
classified as a small business concern as of date of bid opening for pur- 
poses of the set-aside priority is a ‘‘conclusive’ determination that will 
not be reviewed by the U.S. General Accounting Office (GAO) since no 
evidence or argument was presented that was not considered by Board. 
Furthermore, protest to Board without a prior decision thereon by cog- 
nizant SBA regional office is permitted pursuant to 13 CFR 121.3-6(b) (1) 
(ii); allegations that protest procedures were not followed should have 
been presented to Board; and delayed protest filed with GAO is untimely 
under 4 CFR 20.2(a) and will not be considered 


522-985 O - 74 - 70 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns—Continued 

Status 
Other than in set-asides 

Reopening of negotiations upon receipt of late unsolicited price reduc- 
tion from small business concern in its offer submitted under request for 
proposals that did not provide for small business set-aside was not re- 
quired since Small Business Act, 15 U.S.C. 631, although protecting 
interests of small business concerns does not impose obligation on con- 
tracting officer to reopen negotiations in unrestricted procurement, and as 
negotiations. were not reopened offeror was not prejudiced by failure to 
receive notice that its late price reduction would not be considered— 
notice discrepancy being matter of form—nor was concern prejudiced by 
lack of notice of a protest made by another offeror of an ambiguity in the 
solicitation in view of the amendments issued to correct the ambiguity ___- 


Subcontracting limitation 

Participation by a large foreign business concern in performance of 
proposed contract award to a self-certified small business concern, either 
by way of joint venture or subcontract, does not change the ‘‘small busi- 
ness”’ status of bidder where cognizant SBA regional office found no evi- 
dence of improper affiliation through common ownership, personnel, 
management, or contractual relationship as precluded by SBA 121-Small 
Business Size Standards; where small business concern in subcontracting 
a major portion of work to be performed to large business meets require- 
ment to make a significant contribution to the manufacture or production 
of contract end item; where Buy American Act restrictions are satisfied 
by bidder’s certification that end product te be supplied will be a domes- 
tic source end product; and where compliance with act, as well as military 
specifications, is one of contract administration and properly the respon- 
sibility of the contracting agency 


Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping) 
Bids, generally. (See BIDS) 
Bonds. (See BONDS) 
Brand name or equal. (See CONTRACTS, Specifications, Re- 

strictive, Particular make) 
Breach of contract 

‘“‘Cardinal change” doctrine 

Determination that it was proper to negotiate sole source replacement 
contract with contractor who had diverted aircraft production to satisfy 
requirements of foreign military sale pursuant to modification of Army 
contract that had been accepted by contractor with understanding it 
would receive separate negotiated replacement contract at price that 
would constitute foreign sale price was not erroneous conclusion of law 
for had change order procedure been used, contractor’s refusal to accept 
equitable price adjustment would not have constituted question of fact 
under disputes clause since diversion was cardinal change beyond scope 
of contract placing contractor in position to institute action for breach 
of contract damages under ‘‘cardinal change’ doctrine 
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CONTRACTS—Continued 

Construction 

Intention of parties 

Determined from entire contract 

A contract awarded under a Federal Supply Service invitation for bids 
which solicited in the Scope of Contract provision the ‘‘normal supply 
requirements” for electronic data processing tapes, and which included 
in the Estimated Sales provision the clause ‘‘no guarantee is given that 
any quantities will be purchased” is not an invalid contract or contract 
that is unenforceable for lack of mutuality, for under rule of contract 
construction, the intent and meaning of a contract is not determined 
from an isolated section or provision but from the entire contract, and 
“no guarantee” clause appearing in Estimated Sales provision rather 
than Scope of Contract provision containing the requirements language, 
is indicative the clause refers to schedule of previous purchases, or to 
estimates reflected in Estimated Sales provision, and not to the purchase 
obligations of the Government under the contract 


Cost-plus 

Cost-plus-incentive fees 

Evaluation 

Under a National Aeronautics and Space Administration (NASA) 
solicitation for on-site data processing services on a cost-plus-award-fee 
basis which indicated both technical and cost factors would be accorded 
substantially equal weight, NASA PR 3-805.2 does not preclude con- 
sideration of cost—evaluated in terms of cost realism, and probable 
and maximum cost to the Govt.—as significant factor in determining 
most advantageous proposal, and NASA properly selected low offeror 
whose proposal although containing minor weaknesses was relatively 
equivalent technically to the only other acceptable offer received. A 
spread of 81 points between the two proposals, the low offer scoring 649 
points out of a possible 1,000 as compared to 730, does not automatically 
establish that the higher rated proposal was materially superior, for 
although technical point ratings are useful as guides, the question of 
superiority depends on facts and circumstances of each procurement_. 686 


Evaluation factors 
‘‘Realism”’ of costs and technical approach 

Fact that negotiations pursuant to 10 U.S.C. 2304(a)(11), which 
contemplated a cost-plus-fixed-fee contract (CPFF) for systems engi- 
neering and research analysis investigation to develop technical interface 
plan in support of General and Amphibious Military Operations Pro- 
gram at Fort Monmouth, were limited to price on basis technical dis- 
cussions would compromise proposals through transfusion of ideas, 
methology, and concepts, and the most advantageous CPFF proposal 
was determined on evaluated rather than proposed costs, does not 
reflect adversely on the award to offeror who received the highest 
technical rating and offered only realistic, although highest, cost since 
the written or oral discussion prescribed in 10 U.S.C. 2304(g) is required 
only when there is an opportunity for meaningful discussion and when 
discussion will not result in preferential treatment or disclose one 
offeror’s innovative solution to another 
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CONTRACTS—Continued 

Damages 

Liquidated 

Effect of different per diem rates 

The inclusion in an invitation for bids to procure gas turbine units 
of an experience, performance bond, and two liquidated damage clauses 
in order to protect interests of the Govt. is not restrictive of competition 
where experience clause is intended to establish prior experience—a 
matter of bidder responsibility and not bid responsiveness—and its 
use is appropriate to substantiate product reliability and manufacturing 
capability; where performance bond is a necessary and proper means 
to secure the contractor’s obligation under contract, even though a 100 
percent performance bond was required; and where the liquidated 
damages at different per diem rates for delayed delivery and failure 
of units to operate each day for the first year was warranted on basis 
of administrative needs and prior experiences, and furthermore, deter- 
mination of whether penalty is involved depends on facts as they arise_-_ 


Data, rights, etc. 
Acquisition by the Government 
Reverse-engineering procedure 


Inclusion in a request for proposals of a stationary brake disc drawing 
furnished without restriction to the Air Force under sole-source contracts 
in order to create competition or for reverse engineering purposes did 
not violate proprietary data rights where Govt. contracts law in recog- 
nizing data rights also recognizes such data may be lawfully obtained 
by reverse engineering when the data is not restricted and the Govt. 
acquires title, and since it is incumbent upon contracting agency to 
maximize competition where the assurance of reliability and inter- 
changeability of spare parts may be obtained through competitive 
procurement as well as from sole-source buys from current manufacturer 
of the item. Furthermore, contracting officer in making an award is 
not obliged to consider possible foreign patent problems since such a 
possibility is too speculative, complex, and burdensome 


Subcontractors 
End »v. precursor formulas 


In development of second source subcontractor for Short Range 
Attack Missile (SRAM) propulsion subsystem of SRAM rocket motor, 
release to selected subcontractor of end formulas for SRAM liner, 
insulation, and adhesive materials, did not violate proprietary rights 
or primary subcontractor in precursor formulas since end formulas 
furnished second source subcontractor were wholly new and independent 
and not just routine extensions of precursor formulas. Furthermore, 
contracting agency had acquired more than limited rights to end formu- 
las even though technical data requirements of both prime contract 
and subcontract were broadly stated, and administrative determinations 
that precursor formulas did not comprise basic end formulas for SRAM 
liner, insulation, and adhesive materials or components thereof were 
neither arbitrary nor capricious 
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CONTRACTS—Continued 
Data, rights, etc.—Continued 
Use by Government 
Basis 


The revised purchase description issued by the Navy which eliminated 
restricted drawings of a subcontractor that had been contained, con- 
trary to par. 4-106.1(e) of ASPR, in a canceled request for technical 
proposals to furnish engine trim test sets, but which included information 
depicted in drawings—information readily disclosed by physical ex- 
amination of the sets, and which did not detail how components would 
be manufactured or assembled—does not violate the subcontractor’s 
proprietary rights since disputed information is contained in the sub- 
contractor’s manual furnished the Navy by prime contractor with 
unlimited rights by reason of the fact the “Rights in Technical Data’ 
clause prescribed by ASPR 9-203(b) and included in prime contract 
was incorporated by reference in the manual, thus giving the Navy the 
right to use the information for procurement purposes 


Default 
Monies owing contractor 
Disposition 


Claim of surety for amount owing defaulting contractor which had 
been paid to Internal Revenue Service for taxes due under contracts 
other than defaulted contract.may not be certified for payment. A third 
party and not surety completed defaulted contract and hence surety’s 
claim, which represents withholding taxes from wages of laborers, is 
under payment bond and not under performance bond or as completing 
surety and, therefore, rule of U.S. v. Munsey Trust Co., 332 U.S. 234 
(1947), is for application, a rule reaffirmed in subsequent cases in situa- 
tions where Govt.’s right of setoff is challenged by surety under its pay- 
ment bond 


Procurement from another source 
Excess cost liability 
Disposition of collection 


Excess costs that are due Govt. incident to replacement contract 
awarded upon default by original contractor may be deducted from 
amount earned but withheld from defaulting contractor and excess costs 
transferred from appropriation account in which held to miscellaneous 
receipts account ‘3032 Miscellaneous recoveries of excess profits and 
costs” in accordance with general rule that excess costs recovered from 
defaulting contractors of their sureties are required bv sec. 3617, R.S., 
31 U.S.C. 484, to be deposited in Treasury as miscellaneous receipts. 
Furthermore, there is no distinction between amounts earned by but 
withheld from defaulting contractors and those recovered from voluntary 
payments, Iitigatinn,.of OGNCEWING sq os 3 oe 0 ois stp ree etitndano anes 
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CONTRACTS—Continued 
Default—Continued 
Procurement from another source—Continued 
Excess cost liability—Continued 
Surety 


A surety who requested the Govt. to withhold funds due a defaulting 
contractor under janitorial service contract and who met its obligations 
under performance bond for the excess costs to the contracting agency to 
complete the contract is not liable in an amount that exceeds its obliga- 
tion under the payment bond for the withheld funds that were turned 
over by agency to Labor Dept. to cover wage deficiencies under defaulted 
contract as well as another contract. The surety did not complete con- 
tract itself and having only guaranteed contract performance at specified 
price, it is not liable for wage underpayments that it did not guarantee. 
To hold surety liable for obligations not contemplated by performance 
bond would violate general rule of the Law of Suretyship that no one in- 
incurs liability for another unless expressly agreeing to be bound 


Discounts 
Partial and progress payments 


Provision in an invitation for bids (IFB) prohibiting consideration 
of discounts for payment within less than 20 days does not become in- 
applicable because bidder requested progress payments if awarded a 
contract and, therefore, a prompt payment discount of 2 percent for 
payment within a 10-day period was properly disregarded in evaluation 
of bids pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs., 
which prohibits evaluation of prompt payment discounts for time 
periods less than specified in the IFB. Although the Govt. is entitled to 
a discount on any part of delivery payments applied in liquidation of 
progress payments, bids under competitive bidding requirements must 
be evaluated on basis prescribed in the invitation 


Disputes 
Administrative determinations 
S.&E. Contractors, Inc., case effect 


Although holding in S. &E. Contractors, Inc. v.U. S., 406 U.S. 1, 
that Federal agency’s settlement of claim under Disputes clause of con- 
tract is binding on Govt., that there is not another tier of Federal or 
administrative review and that, save for fraud or bad faith, agency’s 
decision is ‘‘final and conclusive” involved review by other agencies of 
Govt. of final ‘‘ Disputes” decision in favor of contractor, ruling is ap- 
plicable equally to final agency decision against contractor 


Contract Appeals Board decision 
Review by the General Accounting Office 
S&E Contractors, Inc., case effect 


In view of holding by U.S. Supreme Court in S&E Contractors, Inc. 
v. U.S., No. 70-88, Apr. 24, 1972, that decisions rendered pursuant to 
disputes clause of contract in favor of contractor are final and conclusive 
and not subject to review by U.S. GAO absent fraud or bad faith, GAO 
no longer will object to payment of claim for refund of amount withheld 
from contractor on basis Maryland State sales tax determined to be 
inapplicable had been included in contract price and paid, refund ap- 
proved by Board of Contract Appeals but not returned to contractor 
because GAO in 49 Comp. Gen. 782 held Board was wrong as matter of 
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CONTRACTS—Continued 
Disputes—Continued 
Contract Appeals Board decision—Continued 
Review by the General Accounting Office—Continued 
S&E Contractors, Inc., case effect—Continued 
Determination of Secretary of Agriculture to uphold denial by Regional 
Forester of claim for additional road construction costs under timber 
sales contract—denial reversed and restored administratively and then 
appealed to Secretary by contractor—was in conformance with 36 CFR 
221.16(a), which provides for modification of timber sales contracts only 
when modification will apply to unexecuted portions of contract and will 
not be injurious to U.S., is final administrative determination within 
purview of 36 CFR 211.28(b), and Supreme Court ruling in S. & E. 
Contractors, Inc. v. U.S., 406 U.S. 1, concerning finality of administrative 
determinations and, therefore, Secretary’s decision is final and conclusive 
insofar as other agencies of Govt. are concerned, and it is not subject to 
review by GAO 


Equal opportunity clause compliance 
Determination 


Although suspension of progress payments for violations of standard 
Equal Opportunity clause in contract is sanction which is authorized by 
sec. 209(a)(5) of E.O. 11246, under regulations of Dept. of Labor final 
decision for invoking sanctions referred to in 41 CFR 60—1.24(c) (3) is for 
determination only after contractor has been afforded opportunity for 
hearing. Furthermore, even though contractor’s compliance or non- 
compliance with Equal Opportunity clause is question of fact, 41 CFR 
60-1.1 specifically excludes equal opportunity matters from determina- 
tion under Disputes clause, and determination responsibility therefore 
vests in Contract Compliance Officer or other officials regularly involved 
in equal opportunity programs. Thus, contractor’s compliance posture is 
for consideration under regulations and not Progress Payment clause 
and progress payments may not be suspended without hearing- - ------ 


Dual system of contracting 

Construction and financing 

Public buildings 

The so-called ‘‘dual system” of contracting proposed to carry out 
purchase contracting authority contained in sec. 5 of Public Buildings 
Amendments of 1972 that provides for financing acquisition, con- 
struction, alteration, maintenance, operation, and protection of public 
buildings, is legally within framework of sec. 5, since section does not 
prohibit use of such plan which contemplates separate contracts secured 
through competitive bidding—‘‘Construction Contract” for building 
projects on Govt. sites and ‘‘ Purchase Contract’ for financing projects, 
funds for payment of construction to be obtained by Trustee through 
issuance and competitive sale of Participation Certificates—presumably 
to be reoffered to public investors—to be redeemed by Govt. within 
30 years by installment payments of principal and interest, with title in 
pieerny Veena Tie Che Sn an Sore oe ee ee banteaeas 

Proposed modifications in dual system program procedures for pro- 
curement of public buildings, procedure which provides for separate con- 
struction contracts and purchase contracts for financing building projects, 
does not require any change in conclusions reached in 52 Comp. Gen. 226 
that dual system of contracting is within legal framework of sec. 5 of 
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CONTRACTS—Continued 

Dual system of contracting—Continued 
Construction and financing—Continued 
Public buildings—Continued 

Public Buildings Amendments of 1972 since decision will be equally 
applicable to dual system as modified to provide alternatives in method 
and timing of construction contracting; timing of issuance of Participa- 
tion Certificates; and terms of redemption and purchase of Participation 
Certificates, and committees of Congress advised of original plan should 
be informed of proposed modifications to plan..-.....-----.-------- 


Escalation clauses 

Monitoring responsibility 

A bid that contains higher prices for the option than those offered on 
basic quantities does not disqualify bidder where invitation for bids 
(IF B) provision states that “Evaluation of bids or offers for award will be 
made on the basis of the quantities to be awarded exclusive of option 
quantities,’ and in absence of provision calling for evaluation of option 
prices, evaluation of option prices would not be proper in determining 
low bid. Where IFB contains no prohibitions against quoting a higher 
price for option quantities, pursuant to par. 7-104.47(b) of the Armed 
Services Procurement Reg., option price may reflect recurring costs and 
reasonable profit necessary to furnish additional option quantities, and 
it is the responsibility of contracting officer to monitor contract awarded 
to assure compliance with price escalation clause_.........---------- 


Equal employment opportunity requirements. (See CONTRACTS, 

Labor stipulations, Nondiscrimination) 
Federal Supply Schedule 

Purchases elsewhere 

Firm who had yearly supply contract with General Services Admin- 
istration (GSA) for carpet servicing in Govt. buildings within designated 
area at specified price but accepted oral order from agency in another 
contractor’s area may not be paid higher price claimed on basis of en- 
titlement to be reimbursed as for “‘open market” job at commercial prices. 
Firm cognizant of limitations imposed by GSA contracts is charged with 
notice of lack of employee authority to obligate Govt. and should have 
advised agency of its error. Since service was not within urgency excep- 
tion of contract, error in procuring services on open market rather than 
from schedule contract does not legally obligate Govt. beyond extent of 
PRM MUIR 3 foosokss dics 5 suuincweus ooeagnaktioss~nudeadedae sens 


To other than low bidder or offeror 
Justification 

Although selection from multiple sources available under a Federal 
Supply Schedule (FSS) is within jurisdiction of procuring agency be- 
cause it best knows its needs, nonetheless agency is required to comply 
with par. 5-106 of Armed Services Procurement Reg. Therefore, agency 
that issued request for quotations (RFQ) to FSS suppliers for rental 
of copier machines which did not clearly state variations from copiers 
available from FSS sources and placed delivery order for foreign-made 
copiers with low offeror under the RFQ whose FSS price list is not the 
lowest should have included justification for order in contract file to 
the effect the lower-priced copiers would not do and procuring higher 
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CONTRACTS—Continued 
Federal Supply Schedule—Continued 
To other than low bidder or offeror—Continued 
Justification—Continued 
priced copiers was necessary; should have timely submitted required 
Buy American information; and should if it continues to use the. RFQ 
procedure to up-date information, clarify its requirements so suppliers 
unable to conform will be spared time and expense of responding to 


Labor stipulations 

Minimum wage determinations 

Effect of new determination 

The incorporation in a procurement by the National Aeronautics and 
Space Administration (NASA) of a wage determination received from 
the Dept. of Labor after selection of a contractor but before contract 
award without conducting further negotiations and allowing offerors 
to submit revised proposals for on-site data processing services although 
contrary to NASA PR 12.1005-3 was not an abuse of administrative 
discretion because validity of the contractor selection was not affected 
and relative cost position of the two acceptable firms responding to 
request for proposals did not change, notwithstanding the insignificant 
errors made by NASA in determining affects of the wage determination 
and, furthermore, unsuccessful offeror was not only aware of its com- 
petitor’s proposed costs but was apprised in a debriefing of how its 
proposal was assessed 


Failure to issue effect 

Since issuance of wage determinations is within discretion of Dept. 
of Labor and failure to issue wage rates incident to performance of opera- 
tion and maintenance contracts was in no way attributable to contracting 
agency, provisions of Service Contract Act of 1965, 41 U.S.C. 351, were 
not violated and, therefore, validity of contracts awarded is not affected, 
nor was low offer that was accepted nonresponsive because wages of 
unlisted categories of employees did not conform to those stated by Dept. 
of Labor as neither request for proposals nor Dept.’s regulation 29 CFR 
4.6(b) imposed such requirement 

Nondiscrimination 

“Affirmative Action Programs” 
Commitment requirement 

Although Fedl. Govt. is not a party to the contract awarded by recip- 
ient of a construction grant from the Dept. of Health, Education, and 
Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.), 
HEW had the responsibility of determining whether the conditions of 
grant had been met, and review of records supports advice of HEW to 
grantee that low bidder on the hospital addition solicited failed to meet 
competitive bidding requirements because certification of part I affirma- 
tive action requirements for equal employment opportunity only commit- 
ted the bidder to the local, Cleveland Plan, and because bidder had not 
committed itself to part II affirmative action requirements of solicita- 
tion, which involved trades not covered by part I, by merely signing 
bid, since nothing in bid would bind bidder to conform to part II criteria, 
and no independent commitment to that part had been submitted by the 
bidder. 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Nondiscrimination—Continued 
“Affirmative Action Programs’—Continued 
Subsidiary’s status 


Although in determining whether parent and its subsidiary should be 
treated as separate entities term ‘‘day-to-day”’ control was erroneously 
injected into Labor Dept.’s criteria of de facto control by contracting 
agency reviewing equal employment opportunity (EEO) compliance of 
successful contractor with E.O. 11246, ruling in 50 Comp. Gen. 627 
(1971) that affirmative action plan was not required to be submitted by 
prime contractor for each establishment is upheld upon reconsideration 
of decision at request of third party, as record establishes criteria used 
to determine separate entities of contractor and its subsidiary was not 
unreasonable, arbitrary or capricious and that, furthermore, there is no 
evidence of attempt to evade EEO obligations 


Compliance 
Violation sanctions 

Although suspension of progress payments for violations of standard 
Equal Opportunity clause in contract is sanction which is authorized by 
sec. 209(a)(5) of E.O. 11246, under regulations of Dept. of Labor final 
decision for invoking sanctions referred to in 41 CFR 60-1.24(c) (8) is for 
determination only after contractor has been afforded opportunity for 
hearing. Furthermore, even though contractor’s compliance or noncom- 
pliance with Equal Opportunity clause is question of fact, 41 CFR 
60-1.1 specifically excludes equal opportunity matter from determination 
under Disputes clause, and determination responsibility therefore vests 
in Contract Compliance Officer or other officials regularly involved in 
equal opportunity programs. Thus, contractor’s compliance posture is 
for consideration under regulations and not Progress Payment clause and 
progress payments may not be suspended without hearing 


Wage underpayments 
Surety’s liability 

A surety who requested the Govt. to withhold funds due a defaulting 
contractor under janitorial service contract and who met its obligations 
under performance bond for the excess costs to the contracting agency 
to complete the contract is not liable in an amount that exceeds its obli- 
gation under the payment bond for the withheld funds that were turned 
over by agency to Labor Dept. to cover wage deficiencies under de- 
faulted contract as well as another contract. The surety did not complete 
contract itself and having only guaranteed contract performance 
at specified price, it is not liable for wage underpayments that it did 
not guarantee. To hold surety liable for obligations not contemplated 
by performance bond would violate general rule of the Law of Surety- 
ship that no one incurs liability for another unless expressly agreeing 
to be bound 


Labor surplus areas. (See CONTRACTS, Awards, Labor surplus 
areas) 


Life cycle costs 
Negotiated procurement (See CONTRACTS, Negotiation, 
Evaluation factors, Life of equipment) 
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CONTRAUCTS—Continued 
Mistakes 
Allegation before award. (See BIDS, Mistakes) 
Contracting officer’s error detection duty 
Notice of error 
Computer method of bid evaluation 


A bidder who after performance of a contract awarded for cut-up chick- 
ens alleges omission of freight charges on one delivery destination out of 
50 bid on, and that error would have been discovered but for fact the 
computer evaluation of bids made impossible comparison with prices 
submitted by firms in same general locality is not entitled to a price 
increase since the Govt. did not have actual notice of error before 
award, and the computer evaluation method used is practicable and 
feasible in view of the multiple offers and destinations involved, and 
the severe week-to-week time constraints imposed on a contracting 
agency in this type procurement. Moreover, computer method does pro- 
vide for preaward checks to protect bidders from consequences of their 
bid mistakes, and in addition all bids are compared with weekly market 
prices of whole chickens delivered in New York adjusted to reflect cut- 
ting, packing and transportation, and the range of prices submitted by 
all offerors to all destinations 


Price adjustment 
Specification misinterpretation 


Fact that denial of claim under 50 U.S.C. 1431-1435, which authorizes 
amending and modifying contracts to facilitate national defense, is not 
subject to review by U.S. GAO does not preclude consideration of claim 
on basis of bid mistake. However, contractor is not entitled to price 
adjustment based on fact second error—first having been corrected be- 
fore award—was due to misinterpretation of bid package because of 
missing Govt. drawing since contractor was cognizant of omission but 
failed to recognize its significance, situation similar to Space Corp. v. 
U.S., Ct. Cl. No. 328~70, Dec. 12, 1972. Neither face of bid nor variance 
in price between low and second low bids puts contracting officer on 
notice of possibility of error, particularly since contractor had reexamined 
its bid incident to first error and, therefore, acceptance of bid consum- 
mated valid and binding contract... ~. 220. -s2sse6 ~5050- bedi e kn 534 


Modification 
Consideration 
Waiver of a legal right 






Determination that it was proper to negotiate sole source replacement 
contract with contractor who had diverted aircraft production to satisfy 
requirements of foreign military sale pursuant to modification of Army 
contract that had been accepted by contractor with understanding it 
would receive separate negotiated replacement contract at price that 
would constitute foreign sale price was not erroneous conclusion of law 
for had change order procedure been used, contractor’s refusal to accept 
equitable price adjustment would not have constituted question of fact 
under disputes clause since diversion was cardinal change beyond scope 
of contract placing contractor in position to institute action for breach 
of contract damages under “‘cardinal change’”’ doctrine_-_--_---------- 


1086 INDEX DIGEST 


CONTRACTS—Continued 


Multi-year procurements 

Labor surplus set-asides 

Evaluation 

Allegations that low unit price and life cycle costs (LCC) offered on 
non-set-aside portion of a multi-year, requirements type, contract for 
oscilloscopes on Qualified Products List (QPL) were so unreasonably low 
they should not have been used as basis for computing the set-aside 
offers, and that low unit price resulted from an “‘auction,”’ constituted a 
“buy-in,” and was a‘‘token”’ offer, and that projected life cycle costs were 
understated, are not supported by the record. The use of a multi-year 
procurement, as well as the fact the item is on QPL, eliininates proba- 
bility of a “‘buy-in,”’ and failure of low offeror on non-set-aside portion to 
advance its priority for negotiation of the set-aside portion, does not 
make non-set-aside offer a ‘‘token’”’ offer. Furthermore, the LCC, con- 
sisting of initial logistic costs and recurring costs, must be accepted as 
realistic in absence of evidence the evaluation of the LCC information 
Re een tn ee ie se Dass ges) ete ies er he co ses eedlekeu 


Life cycle cost contract 

In the evaluation of labor surplus set-aside offers under request for 
proposals (RFP) that contemplated a multi-year, requirements type, 
life cycle cost (LCC) contract for oscilloscopes on Qualified Products 
List, the contracting officer, in accordance with terms of RFP, properly 
adjusted highest unit price awarded on non-set-aside portion of procure- 
ment to reflect total anticipated life cost—the LCC procurement method 
resting upon the premise that it is logical to consider total anticipated 
life cycle of an item rather than merely its purchase price—and reduced 
transportation and other cost factors that were considered in evaluating 
non-set-aside portion of procurement in order to comply with statutory 
prohibition against payment of a price differential for purpose of re- 
lieving economic dislocation in labor surplus areas____-_------------ 

Although protest relative to an award of a labor surplus set-aside 
at a unit price below that made on the non-set-aside portion of a procure- 
ment for oscilloscopes under request for proposals contemplating a 
multi-year, requirements type, life cycle cost (LCC) contract was 
untimely filed, since protest raises a significant question relative to 
proper method for determining unit purchase prices under labor set- 
aside portion of an LCC procurement, protest will be considered. How- 
ever, as alleged improprieties other than those contained in the solicita- 
tion must be filed, pursuant to 4 CFR 20.2(a), ‘not later than 5 days 
after the basis for the protest is known or should have been known,” 
the issue that auction technique prohibited by par. 3-805.1(b) of Armed 
Services Procurement Reg. was employed by contracting agency may 
MOV we rormetete so, Sake 2 Bee onsale Soe 

Although award of non-set-aside portion of a multi-year, requirements 
type, life cycle cost contract for oscilloscopes was made on basis of 
lowest evaluated target life cycle cost, the final amount to be paid con- 
tractor under price adjustment provision of solicitation will be based 
upon measured life cycle, and the total target price will be paid only if 
measured life cycle cost is equal to or less than the target (bid) life 
cycle cost, and if measured life cycle cost exceeds the target life cycle 
cost, the amount to be paid will be reduced pursuant to formula in 


Page 


653 


653 


653 








a AAA eae i SR a sa nk ich at wl 


haiteadieente 


owes 


INDEX DIGEST 


CONTRACTS—Continued 
Multi-year procurements—Continued 
Life cycle cost contract—Continued 
request for proposals on basis the contractor provided hardware with 
demonstrated values less than the predicted values used as basis for 


Validity 

Deletion of data identified as separate contract line items (CLINs) 
from solicitations contemplating award of multi-year contracts for 
urgently needed portable shelters and ward containers in order to avoid 
canceling solicitations because low bidder had qualified its bids by 
statement no charge would be made for several data CLINs provided 
Govt.’s drawing package met requirements for data item was in accord 
with terms of invitations for bids and thus was not prejudicial to other 
bidders. With the deletion, low bids became responsive since a bid need 
not be rejected for pricing response if item to which it was nonresponsive 
is not included in award. Furthermore, under circumstances, there was no 
impropriety in fact that the deletion was prompted by substantial 
difference in price between two lowest bids___.._._..-_--------------- 


Negotiation 
Awards 
Advantageous to Government 
Price 
Under a National Aeronautics and Space Administration (NASA) 
solicitation for on-site data processing services on a cost-plus-award-fee 
basis which indicated both technical and cost factors would be accorded 
substantially equal weight, NASA PR 3-805.2 does not preclude con- 
sideration of cost—evaluated in terms of cost realism, and probable and 
maximum cost to the Govt.—as significant factor in determining most 
advantageous proposal, and NASA properly selected low offeror whose 
proposal although containing minor weaknesses was relatively equivalent 
technically to the only other acceptable offer received. A spread of 81 
points between the two proposals, the low offer scoring 649 points out 
of a possible 1,000, as compared to 730, does not automatically establish 
that the higher rated proposal was materially superior, for although 
technical point ratings are useful as guides, the question of superiority 
depends on facts and circumstances of each procurement------------- 


Initial proposal basis 
Award authority discretionary 

Practice of U.S. Procurement Agency in Japan of conducting negotia- 
tions in all procurements with high dollar value or operational significance 
is proper exercise of discretionary right, even though par. 3-805.1, 
ASPR, permits awards on basis of initial proposals if offerors are so 
informed and circumstances so warrant. Therefore, fact that low offeror 
under solicitation for utility plant services was displaced because its 
best and final offer was its initial proposal that compared reasonably 
with Govt.’s estimate is not subject to question, although Govt. should 
have refined its estimate before proposal submission. Furthermore, use 
of estimate as negotiating tool was in nature of advice that proposals 
were too high, rather than use of auction technique, and there is no 
evidence in record that prices were leaked during negotiation -------- 
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CONTRACTS—Continued 
Negotiation—Continued 
Changes, etc. 
Reopening negotiations 
Wage determination change 
The incorporation in a procurement by the National Aerounautics 
and Space Administration (NASA) of a wage determination received 
from the Dept. of Labor after selection of a contractor but be- 
fore contract award without conducting further negotiations and 
allowing offerors to submit revised proposals for on-site data processing 
services although contrary to NASA PR 12.1005-3 was not an abuse 
of administrative discretion because validity of the contractor selection 
was not affected and relative cost position of the two acceptable firms 
responding to request for proposals did not change, notwithstanding the 
insignificant errors made by NASA in determining affects of the wage 
determination and, furthermore, unsuccessful offeror was not only aware 
of its competitor’s proposed costs but was apprised in a debriefing of 
OW ree pens Whe GNNCNNON. =. ek en cent ece neue 


Competition 
Aggregate award basis effect 

Cancellation of request for proposals (RFP) for inspection, mainte- 
nance, and repair of 3 types of electron microscopes because specifications 
were considered inadequate for competitive procurement, and reissuance 
of RFP on basis award “would be made in the aggregate, price, and other 
factors considered,” did not result in price competition contemplated by 
1-3.807-1(b)(1) of Federal Procurement Regs. since separate awards 
under initial RFP would have obtained services for less. Therefore, since 
justification for aggregate award is sound only if Govt. realizes sub- 
stantial savings from consolidation, aggregate award requirement was 
both unnecessary and improper, and rejection of low offeror (on 2 items) 
who had not complied with aggregate requirement was not justified --__-- 

Award under initial proposals 

Fact that award was made on basis of initial proposals as provided 
by requests for proposals soliciting maintenance services and issued 
under 10 U.S.C. 2304(a) (10), which authorizes negotiation when it is 
‘fmpracticable to obtain competition,” does not mean adequate com- 
petition required by par. 3-807.1(b)(1) of ASPR was precluded, even 
though this exception to formal advertising makes no reference to 
competition. Moreover, evaluation formula of 80 points for technical com- 
pliance and 20 points for price that did not verify wage conformance by 
analysis of cost and pricing data (ASPR 12-1005) and that conducted 
price analysis (ASPR 3-807.2(b)) instead of cost analysis (ASPR 
3-807.2(c)) did not result in pricing uncertainty that warranted negotia- 
tion as price analysis based on cost data indicated wage rates were realis- 
tic and cost analysis requirement in ASPR 3-807.2(c) does not apply 
since adequate competition was achieved_-__....-.------------------ 


Commercial sources v. professional societies 
Propriety of separate treatment 
Award of contract to consortium of American Institute of Physics and 
American Chemical Society by National Bur. of Standards for publica- 
tion and marketing of physical and chemical reference data using com- 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Commercial sources v. professional societies—Continued 
Propriety of separate treatment—Continued 

pilations presented in camera-ready form by National Standard Refer- 
ence Data System is not in conflict with objectives of Standard Reference 
Data Act to “make critically evaluated reference data readily available 
to scientists, engineers and general public’ since neither language of act 
nor its legislative history evidences use of commercial publishing houses 
is required. Moreover, even though professional societies were treated 
separately in negotiation, award was not violative of competition required 
by sec. 1-1.301-1, FPR, since requests for proposals were issued to 
commercial houses and all proposals received were properly evaluated __- 


Competitive range formula 
Administrative determination 

Resolution of technical dispute as to acceptability of offer under 
request for proposals for Uninterruptible Power Systems is not function 
of U.S. GAO when administrative judgment is not arbitrary or unrea- 
sonable, and fact that contractor’s past performances were acceptable 
does not make determination arbitrary or unreasonable. Furthermore, 
when unacceptability of proposal involves omitted information that 
relates to basic technical requirements, procuring agency does not have 
duty to request information or clarification; nor is use of predetermined 
cutoff score to determine competitive range improper when score is low 
in comparison with others; and also when technical proposal is totally 
unacceptable, 10 U.S.C. 2304(g) does not require consideration of price 
in determining whether proposal is within competitive range 


Basis for participation in negotiation 

The elimination from negotiation of the incumbent contractor and 12 
of the other 20 offerors responding to request for proposals to operate 
and maintain an Air Force Base under a l-year cost-plus-a-fixed-fee 
contract by a Source Selection and Evaluation Board without regard to 
price, as prescribed by par. 3-805.2 of the Armed Services Procurement 
Reg., on basis the numerical scores for organization, management, 
phase-in planning, prior experience, and qualifications of key individuals 
were not within the competitive range established was proper as use of 
the point rating system is an appropriate method for determining which 
proposals are within a competitive range, and while predetermined 
scores for selecting offers within competitive range is contrary to the 
flexibility inherent in negotiated procurement, competitive range must 
be decided on actual array of scores achieved 


Discussion with all offerors requirement 
Actions not requiring 
Under request for proposals contemplating cost-plus-incentive fee 
contract for design, development, fabrication, test, and furnishing of 
prototypes of four different truck- and trailer-mounted satellite com- 
munications terminals, plant visit by team subsequent to submission 
of best and final offers to assure equitable treatment in cost realism 
evaluation did not effect reopening of negotiations since plant visits 
involved unilateral presentations, no offeror was afforded opportunity 
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Negotiation—Continued 

Competition—Continued 

Discussion with all offerors requirement—Continued 
Actions not requiring—Continued 

to revise its proposal, and final technical merit ratings had been assigned 
prior to plant visits. Selection of proposal that achieved highest technical 
merit rating and was judged to be most cost realistic, where offeror had 
satisfactory record of past performance, represents greatest value to 
Govt. rather than proposal based: on lower estimated total cost, plus 
proposer ree. = ott ie eet lide 2s su sass. obscene 

The low proposal to furnish occupational and environmental health 
support services at the Manned Spacecraft Center, Houston, Texas, 
in which offeror promised work would be done but made no creditable 
demonstration of how it would be accomplished contained weaknesses 
of such magnitude and nature so that offer was not within competitive 
range for procurement and, therefore, conducting written or oral dis- 
cussions required by NASA Procurement Reg. 3.805-1(a), or definitive 
negotiation, would not be meaningful or advantageous, since proposal 
was so materially defective that it could not be made acceptable without 
major revisions. Furthermore, solicitation did not provide for minority- 
owned business preference; low offeror was not nonresponsible for reasons 
of capacity to require referral to Small Business Admin.; Source Evalua- 
tion Board was knowledgeable of requirements; and the protest against 
a solicitation impropriety was not timely filed__...._......----------- 


Failure to discuss 


Failure to call in offerors in competitive range for detailed discussions 
of specific deficiencies in their proposals, and requirement that engineers 
have Bachelor of Science Degree resulted in award of contract to other 
than low offeror at substantial increase in price to Govt., which indicates 
that manner and extent of discussions of proposals with offerors in com- 
petitive range were not conducive to obtaining maximum competition. 
One of primary purposes of conducting negotiations with offerors is to 
raise to acceptable status those proposals which are capable of being 
made acceptable, and thereby increase competition, and it is incumbent 
upon Govt. negotiators to be as specific as practical considerations will 
permit in advising offerors of corrections required in their proposals. 
Furthermore, Bachelor of Science Degree requirement should be recon- 
sidered before it is included in future procurements_____._----------- 


Nonresponsive proposals 

Determination by Source Selection Authority that incumbent con- 
tractor was technically superior and should be awarded another contract 
at its higher price for operation and maintenance services to be per- 
formed at Remote Tracking Stations based on recommendations of 
Source Selection Board composed of Evaluation Board and Advisory 
Council responsible for preparing request for quotations and evaluating 
offers is supported by record since cost considerations played subordinate 
role; elimination of incumbent contractor’s advantages is not required; 
reasonable judgment of selection officials is entitled to great weight; 
rule that there is no obligation to hold discussions if unacceptable 
proposal would have to be completely revised applying equally to pro- 
posals within competitive range; and use of numerical scores for evalua- 
tion purposes is not required by statute_.........-.---------------- 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Discussion with all offerors requirement—Continued 
Proposal revisions 


Late unsolicited price reduction that reflected potential savings to 
Govt. in procurement of first article sample and quantity of Fuze 
Assemblies under public exigency provision in 10 U.S.C. 2304(a) (2) 
properly was not referred to Secretary of Army under par. 3-506(c) (ii), 
ASPR, for consideration on basis reduction was of extreme importance 
to Govt. and, therefore, contracting officer was not required to reopen 
negotiations and conduct further discussions pursuant to 10 U.S.C. 
2304(g), since without. clarification as to actions contemplated by 
regulation, monetary savings alone is not sufficient to bring late proposal 
or modification within category of “‘extreme importance to Govt.”’_... 169 

Reopening of negotiations upon receipt of late unsolicited price 
reduction from small business concern in its offer submitted under 
request for proposals that did not provide for small business set-aside 
was not required since Small Business Act, 15 U.S.C. 631, although 
protecting interests of small business concerns does not impose obliga- 
tion on contracting officer to reopen negotiations in unrestricted pro- 
curement, and as negotiations were not reopened offeror was not prej- 
udiced by failure to receive notice that its late price reduction would 
not be considered—notice discrepancy being matter of form—nor was 
concern prejudiced by lack of notice of a protest made by another 
offeror of an ambiguity in the solicitation in view of the amendments 
issued ‘td corren’. the ambiguity 2522. ok ob ences onan tensa aee 169 

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which 
permits negotiation where it is impracticable to obtain competition, to 
other than contractor who submitted low final offer on basis guarantee 
clause requirement and technical requirements of specifications were 
not met, without affording low offeror additional opportunity to negotiate 
areas of unacceptability of offer, will not be overturned in absence of 
proof that agreement was reached during negotiations concerning dis- 
puted differences as self-serving statements of contractor incident to 
its best and final offer that all aspects of revision had been agreed to 
during negotiations may not be means of forcing reopening of negotia- 
tions, and since no significant uncertainties remained for resolution, 
contracting officials under their vested authority properly determined 
WHOM 06; LORIE LG ROM CREB ain eo iia ees See ee pee 393 


Technical transfusion or leveling 


Fact that negotiations pursuant to 10 U.S.C. 2304(a) (11), which con- 
templated a cost-plus-fixed-fee contract (CPFF) for systems engineering 
and research analysis investigation to develop technical interface plan 
in support of General and Amphibious Military Operations Program 
at Fort Monmouth, were limited to price on basis technical discussions 
would compromise proposals through transfusion of ideas, methodology, 
and concepts, and the most advantageous CPFF proposal was deter- 
mined on evaluated rather than proposed costs, does not reflect adversely 
on the award to offeror who received the highest technical rating and 
offered only realistic, although highest, cost since the written or oral 
discussion prescribed in 10 U.S.C. 2304(g) is required only when there 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Discussion with all offerors requirement—Continued 
Technical trapsactions or leveling—Continued 

is an opportunity for meaningful discussion and when discussion will not 
result in preferential treatment or disclose one offeror’s innovative solu- 
tion to another 


What constitutes discussion 


Satisfaction of requirement in 10 U.S.C. 2304(g) that written or oral 
discussions be held with all offerors within competitive range turns upon 
particular facts involved as no fixed, inflexible rule can be used to con- 
strue requirement. Therefore, content and extent of discussions needed 
to meet requirement is matter of judgment primarily for determination 
by procuring agency, and determination is not subject to question unless 
clearly arbitrary or without reasonable basis provided, of course, that 
discussions held do not operate to the bias or prejudice of any competitor. 
Therefore, where opportunity to revise prices constitutes discussion, 
competition contemplated by 10 U.S.C. 2304(g) was obtained and 
resulted in most advantageous contracts to Govt. for procurement of 
operation and maintenance services 


Effect of negotiation procedures 


Procurement of idler pulleys by negotiation rather than by formal 
advertising and use of brand name or equal purchase description, so- 
licitation of offers from approved sources only, and restriction of procure- 
ment to named-part number was in absence of adequate specification 
data in accord with 10 U.S.C. 2304(a) (10) and par. 3-210.2(xv), Armed 
Services Procurement Reg. (ASPR), which authorizes negotiation for 
replacement parts or components in support of specially designed equip- 
ment, with ASPR 1-313(c), which provides for procurement of replace- 
ment parts from sources that satisfactorily manufactured or furnished 
parts in past, and with ASPR 1-1206.2(b), which requires salient 
characteristics to be listed when brand name or equal provision is used, 
and procurement did not restrict competition since proposals from un- 
approved sources were not prohibited, and offers on other than named 
part were considered 

Although failure to inquire why incumbent contractor furnishing 
security watchman services, whose proposal was administratively lost, 
had not submitted proposal was not sound procurement practice, con- 
tract negotiated pursuant to sec. 1-3.210 of the Federal Procurement 
Regs. (FPR) on the basis of a determination and findings (D&F) that it 
was impracticable to secure competition because only three sources had 
top security clearance need not be terminated for that reason as lost 
proposal could only be established by self-serving statements. How- 
ever, termination of award nevertheless is recommended in view of fact 
negotiation procedures were used to convert successful contractor’s 
secret clearance to top secret, and the D & F did not satisfy criteria in 
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re- 
stricting competition. Any resolicitation should consider using formal 
advertising and should treat top security clearance as matter of bidder 
responsibility 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Impracticable to obtain 
Propriety of award 


Negotiation procedures pursuant to determinations and findings for 
restoration of National Monument historical structure on basis it was 
impracticable to secure competition by formal advertising within mean- 
ing of 41 U.S.C. 252(c) (10), as implemented by sec. 1-3.210 of the Federal 
Procurement Regs., having been used to prequalify firms since procure- 
ment otherwise was treated as formally advertised, any award under 
solicitation would be improper, and if resolicited, procurement should 
be formally advertised. The preselection method of qualifying firms and 
the failure to synopsize procurement in Commerce Business Daily was 
restrictive of full and free competiton contemplated by advertising 
statutes. Furthermore, even under negotiation procedures, prequalifi- 
cation of offerors would be inconsistent with requirement that negotiated 
procurements be on competitive basis to maximum practical extent---.- 


Memorandum of Understanding in lieu 
Canada 


Award of research and development contract on “‘sole-source’’ basis to 
Canadian firm pursuant to ‘‘ Memorandum of Understanding in Field of 
Cooperative Development Between U.S. Dept. of Defense and Cana- 
dian Dept. of Defense Production” (Par. 6-507, ASPR) would not vio- 
late 10 U.S.C. 2304(g) requiring that negotiated procurement be awarded 
on competitive basis after solicitation from ‘‘maximum number of quali- 
fied sources consistent with the nature and requirements of the supplies 
or services to be procured,”’ as section is not intended to affect otherwise 
legitimate country-to-country arrangements and agreements entered 
into by executive branch in conduct of foreign relations 


Sole source, generally. (See CONTRACTS, Negotiation, Sole 
source basis) 
Sole source procurement replacement 
Inclusion in a request for proposals of a stationary brake disc drawing 
furnished without restriction to the Air Force under sole-source contracts 
in order to create competition or for reverse engineering purposes did not 
violate proprietary data rights where Govt. contracts law in recognizing 
data rights also recognizes such data may be lawfully obtained by re- 
verse engineering when the data is not restricted and the Govt. acquires 
title, and since it is incumbent upon contracting agency to maximize 
competition where the assurance of reliability and interchangeability of 
spare parts may be obtained through competitive procurement as well 
as from sole-source buys from current manufacturer of the item. Further- 
more, contracting officer in making an award is not obliged to consider 
possible foreign patent problems since such a possibility is too specula- 
tive, complex, and burdensome 


Cost-plus-incentive fee contracts 
Evaluation 
Award of a cost-plus-incentive fee contract for Radio Receiving 
Systems to the low offeror whose proposal numerically scored on the 
seven technical criteria points established and evaluated as to Past 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost-plus-incentives fee contracts—Continued 
Evaluation—Continued 

Performance/Management and cost considerations offered greatest 
value to the Govt. was a proper exercise of administrative discretion 
in view of fact a Source Selection Review Board, pursuant to Army 
Procurement Procedure 1-—403.52, concluded the technical proposal of 
complainant was not technically significantly superior, and since both 
offerors were rated acceptable as to Past Performance/Management 
and cost considerations. Furthermore, technical differences between 
the two proposals did not warrant incurrence of additional costs where 
the realism of estimated costs was administratively assessed and price 
was considered an evaluation factor as evidenced in the handling of the 
use Of Gowanmmment property 62052 boil voctcs ele ute ells -weve 


Cut-off date 
Common cut-off date requirement 

Although par. 3-805.1(b), ASPR, permits advising offeror that its 
price is considered too high, there is no mandate that compels procure- 
ment activity to offer such advice. Also notwithstanding provision in 
paragraph for common cutoff date for negotiations, additional time 
given low offeror to submit best and final offer, which resulted from 
permitting each offeror same amount of time after discussions were 
held to submit its best and final offer, was not prejudical to other offerors, 
nor did it afford low offeror advantage as its offer to furnish operation 
and maintenance services was low at each stage of evaluation_-__.------ 

Reopening negotiations 

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which 
permits negotiation where it is impracticable to obtain competition, 
to other than contractor who submitted low final offer on basis guaran- 
tee clause requirement and technical requirements of specifications were 
not met, without affording low offeror additional opportunity to negotiate 
areas of unacceptability of offer, will not be overturned in absence of 
proof that agreement was reached during negotiations concerning 
disputed differences as self-serving statements of contractor incident 
to its best and final offer that all aspects of revision had been agreed 
to during negotiations may not be means of forcing reopening of negoti- 
ations, and since no significant uncertainties remained for resolution 
contracting officials under their vested authority properly determined 
when to'terminate negotiations.........2..-.....-..--2-.----.--.2- 

The incorporation in a procurement by the National Aeronautics 
and Space Administration (NASA) of a wage determination received 
from the Dept. of Labor after selection of a contractor but before con- 
tract award without conducting further negotiations and allowing 
offerors to submit revised proposals for on-site data processing services 
although contrary to NASA PR 12.1005-3 was not an abuse of ad- 
ministrative discretion because validity of the contractor selection was 
not affected and relative cost position of the two acceptable firms re- 
sponding to request for proposals did not change, notwithstanding the 
insignificant errors made by NASA in determining affects of the wage 
determination and, furthermore, unsuccessful offeror was not only 
aware of its competitor’s proposed costs but was apprised in a de- 
briefing of how its proposal was assessed_-__-...---.---------------- 
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CONTRACTS—Continued Page 
Negotiation—Continued 
Determination and findings 
Finality 
Award of interim procurement for a less than optimum individual 
emergency breathing device to one of the developers of device under 
basic order agreement pursuant to a determination and findings (D&F) 
under 10 U.S.C. 2304(a) (2), which was followed by a Navy implementa- 
tion of a research and development program to significantly increase 
) effectiveness of device for eventual procurement on competitive basis, 
i although not legally questionable as the D&F authority is final, deter- 
mination based upon the D&F is. Practices and procedures involved 
in testing, evaluation, and eventual award indicates informalities that 
generated noncompetitive situation and, therefore, it is recommended 
that other qualified firms be given opportunity to submit emergency 
escape devices for approval as interim sources of supply pending results 


of the research and development program ------..--------------.----- 801 
Negotiation, Competition, Discussion with all offerors require- 
ment) 

Estimate basis 
Propriety 
Practice of U.S. Procurement Agency in Japan of conducting ne- 
gotiations in all procurements with high dollar value or operational 
significance is proper exercise of discretionary right, even though par. 


3-805.1, ASPR, permits awards on basis of initial proposals if offerors 
are so informed and circumstances so warrant. Therefore, fact that low 
offeror under solicitation for utility plant services was displaced because 
its best and final offer was its initial proposal that compared reasonably 
with Govt.’s estimate is not subject to question, although Govt. should 


Discussion with all offerors requirement. (See CONTRACTS, 
i 
! 
i 
j 
: 


have refined its estimate before proposal submission. Furthermore, use 
of estimate as negotiating tool was in nature of advice that proposals 
were too high, rather than use of auction technique, and there is no evi- 
dence in record that prices were leaked during negotiation__--...----- 425 


Evaluation factors 
All offerors informed requirement 
Award of contract for procurement of named brand electric siren that 
was negotiated under 10 U.S.C. 2304(a)(10), which authorizes exception 
to formal advertising when it is impossible to draft adequate specifica- 
| tions, to manufacturer of brand siren rather than to low offeror who had 
| not been requested to submit sample for testing was improper where 
record does not indicate immediate award was essential or that there was 
i insufficient time to qualify alternate product, and where use of 10 U.S.C. 
! 2304 (a) (10) authority was based on fact it was difficult and not impossible 
i to draft adequate specifications, and request for proposals did not advise 
offerors of characteristics on which sirens would be tested and evaluated 
in qualifying alternate products. Future solicitations should contain all 
information necessary to permit the offer of equal item___.__.---------- 458 


Conformability of equipment, etc. 
Technical deficiencies. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., Technical deficiencies, 
Negotiated procurement) 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Cost realism 

Under request for proposals contemplating cost-plus-incentive fee 
contract for design, development, fabrication, test, and furnishing of pro- 
totypes of four different truck- and trailer-mounted satellite communi- 
cations terminals, plant visit by team subsequent to submission of best 
and final offers to assure equitable treatment in cost realism evaluation 
did not effect reopening of negotiations since plant visits involved uni- 
lateral presentations, no offeror was afforded opportunity to revise its 
proposal, and final technical merit ratings had been assigned prior to 
plant visits. Selection of proposal that achieved highest technical merit 
rating was judged to be most cost realistic, where offeror had satisfactory 
record of past performance, represents greatest value to Govt. rather 
than proposal based on lower estimated total cost, plus proposed fee 


Cost v. price analysis 

Fact that award was made on basis of initial proposals as provided by 
requests for proposals soliciting maintenance services and issued under 
10 U.S.C. 2304(a) (10), which authorizes negotiation when it is “‘imprac- 
ticable to obtain competition,’ does not mean adequate competition 
required by par. 3-807.1(b)(1) of ASPR was precluded, even though this 
exception to formal advertising makes no reference to competition. More- 
over, evaluation formula of 80 points for technical compliance and 20 
points for price that did not verify wage conformance by analysis of cost 
and pricing data (ASPR 12-1005) and that conducted price analysis 
(ASPR 3-807.2(b)) instead of cost analysis (ASPR 3-807.2(c)) did not 
result in pricing uncertainty that warranted negotiation as price analysis 
based on cost data indicated wage rates were realistic and cost analysis re- 
quirement in ASPR 3-807.2(c) does not apply since adequate competi- 
tion was achieved 

Criteria 
Responsiveness of proposals 

Determination that offer evaluated on basis of criteria and assigned 
weights contained in request for proposals did not meet mandatory re- 
quirements for rental of nationwide computer network facilities by means 
of commercially marketed system called ‘‘full-services teleprocessing”’ 
with access to common data base and, therefore, offeror should not be 
allowed to perform live benchmark/demonstration test that would meas- 
ure proposed system’s network capabilities and cost effectiveness was 
justified because proposal failed to offer for benchmarking system to be 
delivered and used in performance of contract, whereas successful 
offeror, operating national network at time of submitting its proposal, 
met experience requirements of RFP 


Employees of contractor 


Failure to call in offerors in competitive range for detailed discussions 
of specific deficiencies in their proposals, and requirement that engineers 
have Bachelor of Science Degree resulted in award of contract to other 
than low offeror at substantial increase in price to Govt., which indicates 
that manner and extent of discussions of proposals with offerors in com- 
petitive range were not conducive to obtaining maximum competition. 
One of primary purposes of conducting negotiations with offerors is to 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Employees of contractors—Continued 

raise to acceptable status those proposals which are capable of being 
made acceptable, and thereby increase competition, and it is incumbent 
upon Govt. negotiators to be as specific as practical considerations will 
permit in advising offerors of corrections required in their proposals. 
Furthermore, Bachelor of Science Degree requirement should be re- 
considered before it is included in future procurements 


Erroneous evaluation 


Offer to furnish indefinite quantity of automatic data processing serv- 
ices under second request for proposals, following termination of contract 
for convenience of Govt. because first solicitation was misstated, that 
was evaluated by adding sum shown for rental and maintenance and 
ignoring “‘no charge’’ phrase, was erroneously evaluated since ambiguity 
was patent on its face and discrepancy, pursuant to par. 3-804 of ASPR, 
should have been resolved with offeror. Therefore, negotiations should be 
reopened for term remaining under contract and if protestant makes best 
offer, existing contract should be terminated for convenience of Govt. 
and contract awarded to protestant. This corrective recommendation 
requires action prescribed by sec. 236 of the Legislative Reorganization 
Act of 1970 


Factors other than price 
Rule 

In the procurement under request for quotations of technical services 
in support of Tactical Air Control and Defense Systems Interface 
Program on cost-plus-a-fixed-fee basis, which because services were 
previously furnished on sole-source basis provided for three-month 
indoctrination period for any nonincumbent selected for award, the 
recommendation of the Procurement Advisory Committee, accepted 
by the contracting officer, that incumbent was best qualified on basis 
of technical capabilities and competence, although not lowest offeror, 
evidences no unreasonableness or favoritism, for even after applying 
Indoctrination Learning Adjustment factor the incumbent rated higher, 
and it was proper under negotiation procedures to consider factors 
other than price and to use a point system that included, in addition 
to price, personnel, experience, technical approach, etc., as an evalu- 
ation technique 981 


Technical acceptability 

Resolution of technical dispute as to acceptability of offer under 
request for proposals for Uninterruptible Power Systems is not function 
of U.S. GAO when administrative judgment is not arbitrary or unreason- 
able, and fact that contractor’s past performances were acceptable 
does not make determination arbitrary or unreasonable. Further- 
more, when unacceptability of proposal involves omitted information 
that relates to basic technical requirements, procuring agency does 
not have duty to request information or clarification; nor is use of 
predetermined cutoff score to determine competitive range improper 
when score is low in comparison with others; and also when technical 
proposal is totally unacceptable, 10 U.S.C. 2304(g) does not require 
consideration of price in determining whether proposal is within com- 
petitive range 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Factors other than price—Continued 
Technical acceptability—Continued 

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which 
permits negotiation where it is impracticable to obtain competition, 
to other than contractor who submitted low final offer on basis guarantee 
clause requirement and technical requirements of specifications were 
not met, without affording low offeror additional opportunity to nego- 
tiate areas of unacceptability of offer, will not be overturned in absence 
of proof that agreement was reached during negotiations concerning 
disputed differences as self-serving statements of contractor incident 
to its best and final offer that all aspects of revision had been agreed 
to during negotiations may not be means of forcing reopening of nego- 
tiations, and since no significant uncertainties remained for resolution 
contracting officials under their vested authority properly determined 
when to terminate negotiations 


Life of equipment 

Allegations that low unit price and life cycle costs (LCC) offered 
on non-set-aside portion of a multi-year, requirements type, contract for 
oscilloscopes on Qualified Products List (QPL) were so unreasonably 
low they should not have been used as basis for computing the set-aside 
offers, and that low unit price resulted from an ‘‘auction,”’ constituted a 
a “buy-in,” and was a ‘‘token”’ offer, and that projected life cycle costs 
were understated, are not supported by the record. The use of a multi- 
year procurement, as well as the fact the item is on QPL, eliminates 
probability of a ‘‘buy-in,” and failure of low offeror on non-set-aside 
portion to advance its priority for negotiation of the set-aside portion, 
does not make non-set-aside offer a ‘‘token” offer. Furthermore, the 
LCC, consisting of initial logistic costs and recurring costs, must be 
accepted as realistic in absence of evidence the evaluation of the LCC 
information was arbitrary 

In the evaluation of labor surplus set-aside offers under request for 
proposals (RFP) that contemplated a multi-year, requirements type, 
life cycle cost (LCC) contract for oscilloscopes on Qualified Products 
List, the contracting officer, in accordance with terms of RFP, properly 
adjusted highest unit price awarded on non-set-aside portion of procure- 
ment to reflect total anticipated life cost—the LCC procurement 
method resting upon the premise that it is logical to consider total 
anticipated life cycle of an item rather than merely its purchase price— 
and reduced transportation and other cost factors that were considered 
in evaluating non-set-aside portion of procurement in order to comply 
with statutory prohibition against payment of a price differential for 
purpose of relieving economic dislocation in labor surplus areas 


Merger of firms consideration 
Record on award of operation and maintenance contracts to low 
offeror does not evidence determination was influenced by pending 
merger of low offeror’s firm and competitor where firm’s past performance 
under contracts of similar difficulty, its corporate history, and its 
financial picture were evaluated. Furthermore, to require contracting 
officer to consider antitrust aspects of pending merger in absence of 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Merger of firms consideration—Continued 

judicial authority speaking directly to point would impose intolerable 
burden on officer and inordinately delay procurement and, moreover, 
since disclosure of prices was intended only to effectuate merger, ‘‘ Cer- 
tification of Independent Price Determination” designed to alleviate 
competition, was not inaccurately executed 


Point rating 
Advantage to Government award basis 

Under request for proposals contemplating cost-plus-incentive fee 
contract for design, development, fabrication, test, and furnishing of 
prototypes of four different truck- and trailer-mounted satellite com- 
munications terminals, plant visit by team subsequent to submission of 
best and final offers to assure equitable treatment in cost realism evalua- 
tion did not effect reopening of negotiations since plant visits involved 
unilateral presentations, no offeror was afforded opportunity to revise 
its proposal, and final technical merit ratings had been assigned prior to 
plant visits. Selection of proposal that achieved highest technical merit 
rating and was judged to be most cost realistic, where offeror had satis- 
factory record of past performance, represents greatest value to Govt. 
rather than proposal based on lower estimated total cost, plus proposed 


Award of a cost-plus-incentive fee contract for Radio Receiving 
Systems to the low offeror whose proposal numerically scored on the 


seven technical criteria points established and evaluated as to Past 
Performance/Management and cost considerations offered greatest value 
to the Govt. was a proper exercise of administrative discretion in view 
of fact a Source Selection Review Board, pursuant to Army Procurement 
Procedure 1-403.52, concluded the technical proposal of complainant 
was not technically significantly superior, and since both offerors were 
rated acceptable as to Past Performance/Management and cost consider- 
ations. Furthermore, technical differences between the two proposals did 
not warrant incurrence of additional costs where the realism of estimated 
costs was administratively assessed and price was considered an evalua- 
tion factor as evidenced in the handling of the use of Government 
property 
Competitive range formula 

The elimination from negotiation of the incumbent contractor and 12 
of the other 20 offerors responding to request for proposals to operate 
and maintain an Air Force Base under a 1-year cost-plus-a-fixed-fee 
contract by a Source Selection and Evaluation Board without regard to 
price, as prescribed by par. 3-805.2 of the Armed Services Procurement 
Reg., on basis the numerical scores for organization, management, 
phase-in planning, prior experience, and qualifications of key individuals 
were not within the competitive range established was proper as use of 
the point rating system is an appropriate method for determining which 
proposals are within a competitive range, and while predetermined scores 
for selecting offers within competitive range is contrary to the flexibility 
inherent in negotiated procurement, competitive range must be decided 
on actual array of scores achieved 


358 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Point rating—Continued 
Evaluation guidelines ; 

Under a National Aeronautics and Space Administration (NASA) 
solicitation for on-site data processing services on a cost-plus-award-fee 
basis which indicated both technical and cost factors would be accorded 
substantially equal weight, NASA PR 3-805.2 does not preclude con- 
sideration of cost—evaluated in terms of cost realism, and probable and 
maximum cost to the Govt.—as significant factor in determining most 
advantageous proposal, and NASA properly selected low offeror whose 
proposal although containing minor weaknesses was relatively equivalent 
technically to the only other acceptable offer received. A spread of 81 
points between the two proposals, the low offer scoring 649 points out 
of a possible 1,000, as compared to 730, does not automatically establish 
that the higher rated proposal was materially superior, for although 
technical point ratings are useful as guides, the question of superiority 
depends on facts and circumstances of each procurement---_--------- 


Predetermined score 


Resolution of technical dispute as to acceptibility of offer under 
request for proposals for Uninterruptible Power Systems is not function 
of U.S. GAO when administrative judgment is not arbitrary or un- 
reasonable, and fact that contractor’s past performances were acceptable 
does not make determination arbitrary or unreasonable. Furthermore, 
when unacceptability of proposal involves omitted information that 
relates to basic technical requirements, procuring agency does not have 
duty to request information or clarification; nor is use of predetermined 
cutoff score to determine competitive range improper when score is 
low in comparison with others; and also when technical proposal is 
totally unacceptable, 10 U.S.C. 2304(g) does not require consideration 
of price in determining whether proposal is within competitive range---_ 


Price primary consideration 

Notwithstanding amendment to two requests for proposals (RFPs) 
that solicited operation and maintenance services to effect price would 
be specific factor in evaluation was withdrawn, offerors were on notice 
price would be evaluation factor as RFPs contained SF 33A, which 
provided that award would be made on basis of most advantageous 
offer to Govt., price and other factors considered. While failure to inform 
offerors of relative importance of price is contrary to sound procurement 
policy as each offeror has right to know whether procurement is intended 
to achieve minimum standard at lowest cost or whether cost is secondary 
to quality since there is little difference in technical quality of services 
offered, failure to indicate relative weight of price is not fatal__-__----- 

Fact that negotiations pursuant to 10 U.S.C. 2304(a)(11), which 
contemplated a cost-plus-fixed-fee contract (CPFF) for systems engineer- 
ing and research analysis investigation to develop technical interface 
plan in support of General and Amphibious Military Operations Pro- 
gram at Fort Monmouth, were limited to price on basis technical dis- 
cussions would compromise proposals through transfusion of ideas, 
methology, and concepts, and the most advantageous CPFF proposal 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Price primary consideration—Continued 
was determined on evaluated rather than proposed costs, does not reflect 
adversely on the award to offeror who received the highest technical 
rating and offered only realistic, although highest, cost since the written 
or oral discussion prescribed in 10 U.S.C. 2304(g) is required only when 
there is an opportunity for meaningful discussion and when discussion 
will not result in preferential treatment or disclose one offeror’s innovative 
SONG tO ANOGNO? os. arcade ts oul mo dee bine co ein 


Propriety of evaluation 

Determination by Source Selection Authority that incumbent con- 
tractor was technically superior and should be awarded another contract 
at its higher price for operation and maintenance services to be performed 
at Remote Tracking Stations based on recommendations of Source Selec- 
tion Board composed of Evaluation Board and Advisory Council respon- 
sible for preparing request for quotations and evaluating offers is sup- 
ported by record since cost considerations played subordinate role; 
elimination of incumbent contractor’s advantages is not required; 
reasonable judgment of selection officials is entitled to great weight; rule 
that there is no obligation to hold discussions if unacceptable proposal 
would have to be completely revised applying equally to proposals 
within competitive range; and use of numerical scores for evaluation 
purposes is not required by statute. ____.............---...-.-.--.- 

Where U.S. Court of Appeals for District of Columbia Circuit deferred 
action at request of contractor awarded contract to perform operation 
and maintenance services for Remote Tracking Stations to reverse or 
stay District Court’s injunctive order until U.S. GAO ruled on protest of 
unsuccessful offeror that had been filed prior to request for injunctive 
relief, findings of fact and conclusions of law of District Court are not 
entitled to comity, for Court of Appeals made it plain that District 
Court’s opinion was not to be considered on merits and, therefore, con- 
sistent with GAO’s function as described in Wheelabrator Corp. v. Chafee, 
455 F..2d 1306, Court will be advised of GAO’s independent views and 
COTOTUBION eo so a ios ats ee a oh os = Ries ei ee ate ae Bare See 


Source Selection Board evaluation 


The low proposal to furnish occupational and environmental health 
support services at the Manned Spacecraft Center, Houston, Texas, 
in which offeror promised work would be done but made no creditable 
demonstration of how it would be accomplished contained weaknesses 
of such magnitude and nature so that offer was not within competitive 
range for procurement and, therefore, conducting written or oral dis- 
cussions required by NASA Procurement. Reg. 3.805-1(a), or definitive 
negotiation, would not be meaningful or advantageous, since proposal 
was so materially defective that it could not be made acceptable without 
major revisions. Furthermore, solicitation did not provide for minority- 
owned business preference; low offeror was not nonresponsible for reasons 
of capacity to require referral to Small Business Admin.; Source Evalua- 
tion Board was knowledgeable of requirements; and the protest against 
a solicitation impropriety was not timely filed_........-------------- 
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CONTRACTS—Continued 

Negotiation—Continued 

Late proposals and quotations 

Price reduction 

Late unsolicited price reduction that reflected potential savings to 
Govt. in procurement of first article sample and quantity of Fuze 
Assemblies under public exigency provision in 10 U.S.C. 2304(a) (2) 
properly was not referred to Secretary of Army under par. 3-506(c) (ii), 
ASPR, for consideration on basis reduction was of extreme importance 
to Govt. and, therefore, contracting officer was not required to reopen 
negotiations and conduct further discussions pursuant to 10 U.S.C. 
2304(g), since without clarification as to actions contemplated by regu- 
lation, monetary savings alone is not sufficient to bring late proposal or 
modification within category of ‘‘extreme importance to Govt.’’--_____-_ 


Limitation on negotiation 
Propriety 

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which 
permits negotiation where it is impracticable to obtain competition, to 
other than contractor who submitted low final offer on basis guarantee 
clause requirement and technical requirements of specifications were not 
met, without affording low offeror additional opportunity to negotiate 
areas of unacceptability of offer, will not be overturned in absence of 
proof that agreement was reached during negotiations concerning dis- 
puted differences as self-serving statements of contractor incident to its 
best and final offer that all aspects of revision had been agreed to during 
negotiations may not be means of forcing reopening of negotiations, and 
since no significant uncertainties remained for resolution, contracting 
officials under their vested authority properly determined when to ter- 
minate negotiations 


Prices 
Best and final offer 


Under request for proposals contemplating cost-plus-incentive fee 
contract for design, development, fabrication, test, and furnishing of 
prototypes of four different truck- and trailer-mounted satellite commu- 
nications terminals, plant visit by team subsequent to submission of best 
and final offers to assure equitable treatment in cost realism evaluation 
did not effect reopening of negotiations since plant visits involved uni- 
lateral presentations, no offeror was afforded opportunity to revise its 
proposal, and final technical merit ratings had been assigned prior to 
plant visits. Selection of proposal that achieved highest technical merit 
rating and was judged to be most cost realistic, where offeror had satis- 
factory record of past performance, represents greatest value to Govt. 
rather than proposal based on lower estimated total cost, plus proposed 


Cost and pricing data evaluation 


Fact that award was made on basis of initial proposals as provided by 
requests for proposals soliciting maintenance services and issued under 
10 U.S.C. 2304(a) (10), which authorizes negotiation when it is ‘‘imprac- 
ticable to obtain competition,’’ does not mean adequate competition 
required by par. 3-807.1(b) (1) of ASPR was precluded, even though this 
exception to formal advertising makes no reference to competition. 
Moreover, evaluation formula of 80 points for technical compliance and 
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CONTRACTS—Continued 
Negotiation—Continued 
Prices—Continued 
Cost and pricing data evaluation—Continued 

20 points for price that did not verify wage conformance by analysis of 
cost and pricing data (ASPR 12-1005) and that conducted price analy- 
sis (ASPR 3-807.2(b)) instead of cost analysis (ASPR 3-807.2(c)) did 
not result in pricing uncertainty that warranted negotiation as price 
analysis based on cost data indicated wage rates were realistic and cost 
analysis requirement in ASPR 3-807.2(c) does not apply since adequate 
Competition: WamimelieNeds 6 < os cic ble Sac nds sd See SS Sede ne doe 


Life cycle cost v. purchase price 

In the evaluation of labor surplus set-aside offers under request for 
proposals (RFP) that contemplated a multi-year, requirements type, 
life cycle cost (LCC) contract for oscilloscopes on Qualified Products 
List, the contracting officer, in accordance with terms of RFP, properly 
adjusted highest unit price awarded on non-set-aside portion of procure- 
ment to reflect total anticipated life cost—the LCC procurement method 
resting upon the premise that it is logical to consider total anticipated 
life cycle of an item rather than merely its purchase price—and reduced 
transportation and other cost factors that were considered in evaluating 
non-set-aside portion of procurement in order to comply with statutory 
prohibition against payment of a price differential for purpose of relieving 
economic dislocation in labor surplus areas___.-----.---------------- 


Propriety of evaluation 


Resolution of technical dispute as to acceptability of offer under 
request for proposals for Uninterruptible Power Systems is not function 
of U.S. GAO when administrative judgment is not arbitrary or unreason- 
able, and fact that contractor’s past performances were acceptable does 
not make determination arbitrary or unreasonable. Furthermore, when 
unacceptability of proposal involves omitted information that relates 
to basic technical requirements, procuring agency does not have duty 
to request information or clarification; nor is use of predetermined 
cutoff score to determine competitive range improper when score is 
low in comparison with others; and also when technical proposal is 
totally unacceptable, 10 U.S.C. 2304(g) does not require consideration 
of price in determining whether proposal is within competitive range- - - 


Technical status of low offeror 


Under a National Aeronautics and Space Administration (NASA) 
solicitation for on-site data processing services on a cost-plus-award-fee 
basis which indicated both technical and cost factors would be accorded 
substantially equal weight, NASA PR 3-805.2 does not preclude con- 
sideration of cost—evaluated in terms of cost realism, and probable 
and maximum cost to the Govt.—as significant factor in determining 
most advantageous proposal, and NASA properly selected low offeror 
whose proposal although containing minor weaknesses was relatively 
equivalent technically to the only other acceptable offer received. A 
spread of 81 points between the two proposals, the low offer scoring 
649 points out of a possible 1,000, as compared to 730, does not 
automatically establish that the higher rated proposal was materially 
superior, for although technical point ratings are useful as guides, the 
question of superiority depends on facts and circumstances of each 
DROEINOO i. Si ik AS SSA GSES eet ahs pe bas eoies 
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CONTRACTS—Continued 

Negotiation—Continued 

Propriety 

Procedures acceptability 

Although par. 3-805.1(b), ASPR, permits advising offeror that its 
price is considered too high, there is no mandate that compels procure- 
ment activity to offer such advice. Also notwithstanding provision in 
paragraph for common cutoff date for negotiations, additional time given 
low offeror to submit best and final offer, which resulted from permitting 
each offeror same amount of time after discussions were held to submit 
its best and final offer, was not prejudicial to other offerors, nor did it 
afford low offeror advantage as its offer to furnish operation and main- 
tenance services was low at each stage of evaluation-___.___..---_----- 

Procurement of idler pulleys by negotiation rather than by formal 
advertising and use of brand name or equal purchase description, solici- 
tation of offers from approved sources only, and restriction of procure- 
ment to named-part number was in absence of adequate specification data 
in accord with 10 U.S.C. 2304(a) (10) and par. 3-210.2(xv), Armed Ser- 
vices Procurement Reg. (ASPR), which authorizes negotiation for re- 
placement parts or components in support of specially designed equip- 
ment, with ASPR 1-313(c), which provides for procurement of replace- 
ment parts from sources that satisfactorily manufactured or furnished 
parts in past, and with ASPR 1-1206.2(b), which requires salient charac- 
teristics to be listed when brand name or equal provision is used, and 
procurement did not restrict competition since proposals from unapproved 
sources were not prohibited, and offers on other than named part were 
Comme: ee OC es send ot ek nb ees obs we niciice 


Public exigency 
Administratively created 

Sole source award for procurement of band III variable heads for 
radio relay sets from Canadian Commerical Corporation, who together 
with its subcontractor—Canadian Marconi Corporation (CCC/CMC)— 
developed bands I and II in contemplation of U.S./Canada memorandum 
of understanding for defense production, which was made on basis of 
absence of engineering drawings suitable for competitive procurement 
due to delinquency of CCC/CMC in furnishing data package, and ur- 
gency of need for heads, will not be questioned, as urgency of procure- 
ment is supported by Determination and Findings of public exigency 
that is final pursuant to 10 U.S.C. 2310(b). However, decisions of pro- 
curement agency contributing largely to undesirable choice of sole source 
award, future procurement actions should reflect competition required 
by statutory procurement system - -.__.-......-...----------.------ 


Record of negotiation 

Under well-settled rule that drafting of specifications to meet Govt.’s 
minimum needs, as well as determination of whether items offered meet 
specifications, is properly function of procuring agency, absent:arbitrary 
action, fact that U.S. GAO staff electrical engineer’s evaluation indicated 
that only two and not four areas relied upon by procuring agency were 
technically unacceptable is not tantamount to arbitrary action on 
part of agency. Therefore, on basis of this honest difference in technical 
opinions, GAO will not substitute its judgment for that of procuring 
agency, which in B—176438(2) was advised that contemporaneous and 
complete written record should be required in future procurements as 
GG: Tk POROINION Or Gees. o> oo one oe ccccesbsecebececesossce 
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CONTRACTS—Continued 

Negotiation—Continued 

Reopening 

Erroneous evaluation of offer 

Offer to furnish indefinite quantity of automatic data processing 
services under second request for proposals, following termination of 
contract for convenience of Govt. because first solicitation was misstated, 
that was evaluated by adding sum shown for rental and maintenance and 
ignoring ‘‘no charge’’ phrase, was erroneously evaluated since ambiguity 
was patent on its face and discrepancy, pursuant to par. 3-804 of ASPR, 
should have been resolved with offeror. Therefore, negotiations should 
be-reopened for term remaining under contract and if protestant makes 
best offer, existing contract should be terminated for convenience of 
Govt. and contract awarded to protestant. This corrective recommenda- 
tion requires action prescribed by sec. 236 of the Legislative Reorgani- 
Satlom AGt OGIO is -n.2 3 5 eld ad da eee wash ered 4 ee 


Replacement contract 
Propriety 

Determination that it was proper to negotiate sole source replacement 
contract with contractor who had diverted aircraft production to satisfy 
requirements of foreign military sale pursuant to modification of Army 
contract that had been accepted by contractor with understanding it 
would receive separate negotiated replacement contract at price that 
would constitute foreign sale price was not erroneous conclusion of law 
for had change order procedure been used, contractor’s refusal to accept 
equitable price adjustment would not have constituted question of 
fact under disputes clause since diversion was cardinal change beyond 
scope of contract placing contractor in position to institute action for 
breach of contract damages under ‘‘cardinal change” doctrine- ------_- 


Requests for proposals 
Ambiguous 

Reopening of negotiations upon receipt of late unsolicited price 
reduction from small business concern in its offer submitted under 
request for proposals that did not provide for small. business set-aside 
was not required since Small Business Act, 15 U.S.C. 631, although 
protecting interests of small business concerns does not impose obligation 
on contracting officer to reopen negotiations in unrestricted procurement, 
and as negotiations were not reopened offeror was not prejudiced by 
failure to receive notice that its late price reduction would not be con- 
sidered—notice discrepancy being matter of form—nor was concern 
prejudiced by lack of notice of a protest made by another offeror of an 
ambiguity in the solicitation in view of the amendments issued to correct 
the avait. coe 4 be. es sce a ee ees, ces 

Cancellation 

Cancellation of request for proposals (RFP) for inspection, mainte- 
nance, and repair of 3 types of electron microscopes because specifications 
were considered inadequate for competitive procurement, and reissuance 
of RFP on basis award ‘‘would be made in the aggregate, price, and 
other factors considered,’”’ did not result in price competition contem- 
plated by 1-3.807-1(b) (1) of Federal Procurement Regs. since separate 
awards under initial RFP would have obtained services for less. There- 
fore, since justification for aggregate award is sound only if Govt. 
realizes substantial savings from consolidation, aggregate award require- 
ment was both unnecessary and improper, and rejection of low offeror 
(on 2 items) who had not complied with aggregate requirement was not 
justified 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Lost 


Although failure to inquire why incumbent contractor furnishing 
security watchman services, whose proposal was administratively lost, 
had not submitted proposal was not sound procurement practice, 
contract negotiated pursuant to sec. 1-3.210 of the Federal Procurement 
Regs. (FPR) on the basis of a determination and findings (D&F) that it 
was impracticable to secure competition because only three sources had 
top security clearance need not be terminated for that reason as lost 
proposal could only be established by self-serving statements. However, 
termination of award nevertheless is recommended in view of fact 
negotiation procedures were used to convert successful contractor’s secret 
clearance to top secret, and the D&F did not satisfy criteria in FPR 
sec. 1-3.305(b), but rather prequalified the three firms thus restricting 
competition. Any resolicitation should consider using formal advertising 
and should treat top security clearance as matter of bidder responsi- 


Sole source basis 
Broadening competition 


Sole source award for procurement of band III variable heads for 
radio relay sets from Canadian Commercial Corporation, who together 
with its subcontractor—Canadian Marconi Corporation (CCC/CMC)— 
developed bands I and II in contemplation of U.S./Canada memorandum 
of understanding for defense production, which was made on basis of 
absence of engineering drawings suitable for competitive procurement 
due to delinquency of CCC/CMC in furnishing data package, and 
urgency of need for heads, will not be questioned, as urgency of pro- 
curement is supported by Determination and Findings of public exigency 
that is final pursuant to 10 U.S.C. 2310(b). However, decisions of pro- 
curement agency contributing largely to undesirable choice of sole source 
award, future procurement actions should reflect competition required 
by statutory procurement system 

In the procurement under request for quotations of technical services 
in support of Tactical Air Control and Defense Systems Interface 
Program on cost-plus-a-fixed-fee basis, which because services were 
previously furnished on sole-source basis provided for three-month 
indoctrination period for any nonincumbent selected for award, the 
recommendation of the Procurement Advisory Committee, accepted by 
the contracting officer, that incumbent was best qualified on basis of 
technical capabilities and competence, although not lowest offeror, 
evidences no unreasonableness or favoritism, for even after applying 
Indoctrination Learning Adjustment factor the incumbent rated higher, 
and it was proper under negotiation procedures to consider factors other 
than price and to use a point system that included, in addition to 
price, personnel, experience, technical approach, etc., as an evaluation 
technique 

Under solicitation for conduct of experiments to test and evaluate 
Housing Allowance Experimental Program, which was divided into three 
separate experiments—demand, supply, and administrative agency— 
noncompetitive awards of phase II portion of demand experiment to 
other than contractor whose performance under phase I was deficient, 
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CONTRACTS—Continued 
Negotiation—Continued 
Sole source basis—Continued 
Broadening competition—Continued 
and of supply and administrative agency experiments (AAE) indicate 
proclivity for sole source awards and departure from regulatory require- 
ments for competitive bidding (FPR 1-3.101(c)) that is not justified on 
basis of “‘unique”’ contractor capabilities. The selection of AAE con- 
tractor to complete phase II of the demand experiment was in effect a 
prequalification of that contractor, and severable portions of the unjus- 
tified award should be terminated and resolicited on competitive basis, 
and this recommendation for corrective action reported to appropriate 
COMQHERMIDIINN CONNMEIIRUON= 2 on on en ce horas iaeaee aes 


Replacement contract for diverted items 

Military assistance to foreign countries 
Determination that it was proper to negotiate sole source replacement 
contract with contractor who had diverted aircraft production to satisfy 
requirements of foreign military sale pursuant to modification of Army 
contract that had been accepted by contractor with understanding it 
would receive separate negotiated replacement contract at price that 
would constitute foreign sale price was not erroneous conclusion of 
law for had change order procedure been used, contractor’s refusal to 
accept equitable price adjustment would not have constituted 
question of fact under disputes clause since diversion was cardinal 
change beyond scope of contract placing contractor in position to in- 
stitute action for breach of contract damages under “cardinal change” 
CUM ee ne a a ee ar regen es eee ee se ean eaten ee 


Specifications unavailable 
Basis for exception to formal advertising 

Award of contract for procurement of named brand electric siren 
that was negotiated under 10 U.S.C. 2304(a)(10), which authorizes 
exception to formal advertising when it is impossible to draft adequate 
specifications, to manufacturer of brand siren rather than to low offeror 
who had not been requested to submit sample for testing was improper 
where record does not indicate immediate award was essential or that 
there was insufficient time to qualify alternate product, and where use 
of 10 U.S.C. 2304(a)(10) authority was based on fact it was difficult 
and not impossible to draft adequate specifications, and request for 
proposals did not advise offerors of characteristics on which sirens 
would be tested and evaluated in qualifying alternate products. Future 
solicitations should contain all information necessary to permit the offer 
OF GE ie ee eee eee ee ies eae ee 

Procurement of idler pulleys by negotiation rather than by formal 
advertising and use of brand name or equal purchase description, solici- 
tation of offers from approved sources only, and restriction of procure- 
ment to named-part number was in absence of adequate specification 
data in accord with 10 U.S.C. 2304(a)(10) and par. 3-210.2(xv), Armed 
Services Procurement Reg. (ASPR), which authorizes negotiation for 
replacement parts or components in support of specially designed equip- 
ment, with ASPR 1-313(c), which provides for procurement of replace- 
ment parts from sources that satisfactorily manufactured or furnished 
parts in past, and with ASPR 1-1206.2(b), which requires salient char- 
acteristics to be listed when brand name or equal provision is used, and 
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CONTRACTS—Continued 
Negotiation—Continued 
Specifications unavailable—Continued 
Basis for exception to formal advertising—Continued 
procurement did not restrict competition since proposals from un- 
approved sources were not prohibited, and offers on other than named 
part were considered 


Two-step procurement. (See BIDS, Two-step procurement) 
Offer and acceptance 

Ambiguity effect 

Patent ambiguity 

Offer to furnish indefinite quantity of automatic data processing serv- 
ices under second request for proposals, following termination of con- 
tract for convenience of Govt. because first solicitation was misstated, 
that was evaluated by adding sum shown for rental and maintenance 
and ignoring ‘‘no charge’”’ phrase, was erroneously evaluated since am- 
biguity was patent on its face and discrepancy, pursuant to par. 3-804 
of ASPR, should have been resolved with offeror. Therefore, negotiations 
should be reopened for term remaining under contract and if protestant 
makes best offer, existing contract should be terminated for convenience 
of Govt. and contract awarded to protestant. This corrective recom- 
mendation requires action prescribed by sec. 236 of the Legislative 
Reorganization Act of 1970 


Bid status 
Site inspection failure 

Failure of low bidder to attend prebid site inspection required by an 
invitation for manufacture and installation of Thermal Shock Chamber 
that provided “‘in no event will a failure to inspect the site constitute 
grounds for withdrawal of a bid after opening or for a claim after award 
of the contract,’”’ does not require rejection of low bid on basis acceptance 
of bid would be prejudicial to other bidders as purpose of site visit 
provisions of invitation was to warn bidders that site conditions would 
affect cost of performance and that bidder assumed risk of any cost of 
performance due to observable site conditions, as well as to provide for 
Govt.’s acceptance notwithstanding bidder’s failure to inspect—an ac- 
ceptance which would effectively bind bidder to perform in accordance 
with advertised terms and specifications—and to protect the Govt. 
against bid withdrawal or claim after contract award 


Patents. (See PATENTS) 
Payments 
Absence of unenforceability of contracts. (See PAYMENTS, 
Absence or unenforceability of contracts) 
Assignments. (See CLAIMS, Assignments) 
Conflicting claims 
Surety v. Internal Revenue Service 
Claim of surety for amount owing defaulting contractor which had 
been paid to Internal Revenue Service for taxes due under contracts 
other than defaulted contract may not be certified for payment. A third 
party and not surety completed defaulted contract and hence surety’s 
claim, which represents withholding taxes from wages of laborers, is 





INDEX DIGEST 


CONTRACTS—Continued 

Payments—Continued 
Conflicting claims—Continued 
Surety v. Internal Revenue Service—Continued 

under payment bond and not under performance bond or as completing 
surety and, therefore, rule of U.S. v. Munsey Trust Co., 332 U.S. 234 
(1947), is for application, a rule reaffirmed in subsequent cases in situa- 
tions where Govt.’s right of setoff is challenged by suerty under its 
payment bond 


Progress 
Discount 

Provision in an invitation for bids (IFB) prohibiting consideration of 
discounts for payment within less than 20 days does not become inap- 
plicable because bidder requested progress payments if awarded a con- 
tract and, therefore, a prompt payment discount of 2 percent for payment 
within a 10-day period was properly disregarded in evaluation of bids 
pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs., 
which prohibits evaluation of prompt payment discounts for time 
periods less than specified in the IFB. Although the Govt. is entitled 
to a discount on any part of delivery payments applied in liquidation of 
progress payments, bids under competitive bidding requirements must 
be evaluated on basis prescribed in the invitation 


Suspension 
Equal opportunity program compliance 

Although suspension of progress payments for violations of standard 
Equal Opportunity clause in contract is sanction which is authorized by 
sec. 209(a)(5) of E.O. 11246, under regulations of Dept. of Labor final 
decision for invoking sanctions referred to in 41 CFR 60-1.24(c) (8) is for 
determination only after contractor has been afforded opportunity for 
hearing. Furthermore, even though contractor’s compliance or noncom- 
pliance with Equal Opportunity clause is question of fact, 41 CFR 60-1.1 
specifically excludes equal opportunity matters from determination under 
Disputes clause, and determination responsibility therefore vests in 
Contract Compliance Officer or other officials regularly involved in 
equal opportunity programs. Thus, contractor’s compliance posture is 
for consideration under regulations and not Progress Payment clause 
and progress payments may not be suspended without hearing 


Withholding 
Replacement contract excess costs liability 


Excess costs that are due Govt. incident to replacement contract 
awarded upon default by original contractor may be deducted from 
amount earned but withheld from defaulting contractor and excess costs 
transferred from appropriation account in which held to miscellaneous 
receipts account ‘‘3032 Miscellaneous recoveries of excess profits and 
costs’”’ in accordance with general rule that excess costs recovered from 
defaulting contractors or their sureties are required by sec. 3617, R.S., 
31 U.S.C. 484, to be deposited in Treasury as miscellaneous receipts. 
Furthermore, there is no distinction between amounts earned by but 
withheld from defaulting contractors and those recovered from volun- 
tary payments, litigation, or otherwise 





1110 INDEX DIGEST 


CONTRACTS—Continued 
Payments—Continued 
Withholding—Continued 
Surety’s request 
A surety who requested the Govt. to withhold funds due a defaulting 
contractor under janitorial service contract and who met its obligations 
under performance bond for the excess costs to the contracting agency 
to complete the contract is not liable in an amount that exceeds its obli- 
gation under the payment bond for the withheld funds that were turned 
over by agency to Labor Dept. to cover wage deficiencies under defaulted 
contract as well as another contract. The surety did not complete con- 
tract itself and having only guaranteed contract performance at specified 
price, it is not liable for wage underpayments that it did not guarantee. 
To hold surety liable for obligations not contemplated by performance 
bond would violate general rule of the Law of Suretyship that no one 
incurs liability for another unless expressly agreeing to be bound 


Performance 
Risk allocation 


In absence of clear and convincing evidence that contracting officials 
erred in judging minimum needs of Govt., U.S. GAO will not substitute 
its judgment as to sufficiency of technical data package furnished under 
invitation for radio sets, nor is invitation considered to be legally defec- 
tive since fair competition was not precluded where bidders were informed 
contractor would be required to successfully manufacture contract end 
items and to bear cost of attaining stated functional or performance 
requirements, which is adequate notice to sophisticated bidders to 
scrutinize technical requirements and to price any significant unknowns 
for which they and not Govt. would be responsible for correcting, and 
which is sufficient allocation of performance risk to assure competition _- 


Price adjustment 
Life cycle costs 
Target v. measured life cycle 


Although award of non-set-aside portion of a multi-year, requirements 
type, life cycle cost contract for oscilloscopes was made on basis of 
lowest evaluated target life cycle cost, the final amount to be paid 
contractor under price adjustment provision of solicitation will be based 
upon measured life cycle, and the total target price will be paid only 
if measured life cycle cost is equal to or less than the target (bid) life 
cycle cost, and if measured life cycle cost exceeds the target life cycle 
cost, the amount to be paid will be reduced pursuant to formula in 
request for proposals on basis the contractor provided hardware with 
demonstrated values less than the predicted values used as basis for 


Prices 
“Open market”’ v. Federal Supply System 


Firm who had yearly supply contract with General Services Admin- 
istration (GSA) for carpet servicing in Govt. buildings within desig- 
nated area at specified price but accepted oral order from agency in 
another contractor’s area may not be paid higher price claimed on basis 
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CONTRACTS—Continued 

Prices—Continued 

“Open Market” v. Federal Supply System—Continued 
of entitlement to be reimbursed as for ‘open market”? job at com- 
mercial prices. Firm cognizant of limitations imposed by GSA contracts 
is charged with notice of lack of employee authority to obligate Govt. 
and should have advised agency of its error. Since service was not 
within urgency exception of contract, error in procuring services on 
open market rather than from schedule contract does not legally 
obligate Govt. beyond extent of price stipulated 
Privity 

Subcontractors 

Prime contractor nonresponsible 

Subcontractor’s claim for value of inventory delivered to Govt. fol- 
lowing partial termination of prime contract and suspension of all 
subcontracting work may not be paid since Govt. met its contract 
obligations by payment to prime contractor even though prime failed 
to satisfy subcontractor claims within 10 days from payment by Govt. 
as stipulated in termination settlement agreement. Contention that 
contracting agency held itself out as final customer is not for con- 
sideration in view of fact par. 8-209.1, ASPR, denies subcontractors 
any contractual rights against Govt., and circumstances involved do 
not negate ‘‘no privity” rule, and furthermore subcontractor’s termina- 
tion inventory is required to be disposed of in accordance with secs. 
VIII and XXIV of ASPR 


Proprietary, etc., items. (See CONTRACTS, Data, rights, etc.) 


Protests 
Abeyance pending court action 
Consideration nonetheless by General Accounting Office 


Notwithstanding the general policy of the General Accounting Office 
(GAO) is not to issue a decision on the merits of a protest where material 
issues involved are likely to be disposed of in litigation before a court of 
competent jurisdiction, since order of the United States District Court 
in connection with a mistake in bid claim reasonably contemplates a 
decision from GAO, the merits of the case have been considered 


Award withheld pending General Accounting Office decision 
Exceptions 

The award of a contract for operation and maintenance of an Air 
Force Base while a protest from the incumbent contractor was pending 
was in accord with par. 2—407.8(b)(3) of the Armed Services Procure- 
ment Regulation (ASPR), which prescribes that award may be made 
during pendency of a protest if items are urgently needed, delivery or 
performance will be unduly delayed by failure to make award promptly, 
or that a prompt award will otherwise be advantageous to Govt. Prompt 
award of new contract, which called for an increased scope of work, was 
required in order to meet planned starting date and to avoid risk of labor 
problems and, furthermore, the contracting agency complied with ASPR 
2-407.8(b)(2) by notifying the General Accounting Office of intent 
to award on date the award was made 
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CONTRACTS—Continued 


Protests—Continued 

Court injunction denied 

Effect on merits of complaint 

Where U.S. Court of Appeals for District of Columbia Circuit de- 
ferred action at request of contractor awarded contract to perform 
operation and maintenance services for Remote Tracking Stations to 
reverse or stay District Court’s injunctive order until U.S. GAO ruled 
on protest of unsuccessful offeror that had been filed prior to request for 
injunctive relief, findings of fact and conclusions of law of District Court 
are not entitled to comity, for Court of Appeals made it plain that 
District Court’s opinion was not to be considered on merits and, there- 
fore, consistent with GAO’s function as described in Wheelabrator Corp. 
v. Chafee, 455 F. 2d 1306, Court will be advised of GAO’s independent 
RE CIS Sine hie a le ae ae ces ae nm nensewn setae 


Remedial relief requirement 

Bidder whose letters to contracting agency protesting the successful 
contractor had submitted nonresponsive bid were ignored and whose 
protest was filed with the U.S. GAO after completion of contract did not 
file a timely protest under sec. 20.2(a) of the Interim Bid Protest Pro- 
cedures and Standards (4 CFR 20.2(a)), which provides means by which 
protests may be expeditiously received at a stage in the procurement 
when some effective remedial action may be taken on meritorious pro- 
tests, and which states intent of the section is to secure resolution of the 
matter when some meaningful relief may be afforded, and since contract 
has been completely performed, and GAO is unable to grant any meaning- 
ful relief, the untimely protest will not be considered___-_..-_-------- 

Solicitation improprieties 

Although timeliness of a protest that a bid evaluation factor was 
unreasonable failed to meet standard in par. 20.2(a) of Interim Bid 
Protest Procedures and Standards (4 CFR 20.2(a)) that protests based 
upon alleged improprieties in any type of solicitation which are apparent 
prior to bid opening shall be filed prior to bid opening, protest will be 
considered by the U.S. General Accounting Office since it raises issues 
significant to practices and procedures utilized by contracting agency -- 


Specificiations defective 

Timeliness of protest 
Since weight of ripper required to be mounted on crawler tractors 
was significant in determining ruggedness, strength, and desirability of 
ripper, low bid that offered ripper with weight deficiency of 22 percent 
from approximate requirements stated in invitation for bids properly 
was rejected in light of contracting agency’s responsibility to draft 
specifications that meet actual needs of Govt. and to determine respon- 
siveness of bids, and record does not show rejection was arbitrary, 
capricious, or was not based on substantial evidence. Doubt as to weight 
difference and its effect on competition, and belief minimum and not 
approximate requirements should have been used to insure equal bidding, 
are matters that must be raised prior to bid opening as provided in 4 
CFR 20.2(a), the Interim Bid Protest Procedures and Standards- - ---_- 
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CONTRACTS—Continued 

Protests—Continued 

Timeliness 

Adverse action basis determination 

The contention that low offeror under step one of a two-step procure- 
ment was unfairly granted additional time to qualify its initial un- 
acceptable proposal and, therefore, should not have been permitted to 
participate in step two of the procurement not having been filed with 
the U.S. GAO within 5 days of notification of adverse action (4 CFR 20), 
the contention may not be considered as a timely protest, nor may the 
untimely protest be considered either for “‘good cause,” since there was 
no compelling reason which prevented protestant from filing its protest 
within the required time, or on the basis that protestant raised issues 
significant to procurement practices or procedures, which refers to the 
presence of a principle of widespread interest_...._.._.-....---------- 


Filing in other than General Accounting Office 


Determination by SBA Size Appeals Board' that two of the firms 
bidding on a procurement containing a 50 percent set aside for award 
to labor surplus area concerns were affiliated through common manage- 
ment and low bidder on the non-set-aside, one of the two firms, could 
not be classified as a small business concern as of date of bid opening for 
purposes of the set-aside priority is a “conclusive” determination that 
will not be reviewed by the U.S. General Accounting Office (GAO) 
since no evidence or argument was presented that was not considered 
by Board. Furthermore, protest to Board without a prior decision 
thereon by cognizant SBA regional office is permitted pursuant to 13 
CFR 121.3-6(b) (1) (ii); allegations that protest }rocedures were not 
followed should have been presented to Board; and delayed protest 
filed with GAO is untimely under 4 CFR 20.2(a) and will not be con- 
SN a ci ag es doseage gna x ane aes eee ae ae A oP a 

Limitations 

Time limitations imposed by 4 CFR 20.2(a) of Interim Bid Protest 
Procedures and Standards provisions for filing protest, first with 
contracting agency and then with U.S. GAO, are intended to 
provide effective remedial action and must be observed. Although 
prot2st that successful bidder was not responsible—protest that does 
not involve impropriety—was timely filed with contracting agency, 
may not be considered by GAO since protest was not filed within 5 days 
of notification of initial adverse agency action. Protest may not be 
considered for “‘good cause’””—compelling reason for delayed filing beyond 
protestor’s control—or on basis significant issue of procurement practices 
or procedures was raised, because protest challenging responsibility of 
bidder involves neither exception to timely filing of protest_.__-_-_-_- 

Since U.S. GAO bid protest regulations in effect prior to Feb. 7, 1972, 
effective date of “Interim Bid Protest Procedures and Standards,” 
did not set specific limitation for filing of protests, contractor who 
protested July 29, 1971, award of contract to contracting agency on 
December 1, 1971, which was denied Feb. 16, 1972, may have subsequent 
protest filed with GAO within 5 days of notification of adverse agency 
action considered timely filed under bid protest procedures made 
efective Fen. 7... late, © GU le ee Uels on co nes-nodeetaiockaankaoas~ 
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CONTRACTS—Continued 
Protests—Continued 

Timeliness—Continued 

Limitations—Continued 

Protest against cancellation of an invitation for bids and the resolici- 
tation of the procurement which was filed with the U.S. GAO 6 months 
after the cancellation and resolicitation, and only after the protestant 
was unsuccessful in obtaining an award for the resolicited procurement, 
was untimely filed pursuant to section 20.2(a) of the Interim Bid Protest 
Procedures and Standards (4 CFR 20.2(a)), which provides that ‘‘bid 
protests shall be filed not later than 5 (working) days after the basis 
for the protest is known or should have been known, whichever is 
I eterna Bie te eo manne Seti dame na mae Hao 

Solicitation improprieties 

Fact that penal sums of performance and payment bonds are required 
in lesser amounts than sum stated for bid guarantee in invitation for 
bids is not indicative that bid guarantee requirement was excessive where 
contracting officer exercised discretion under par. 10-102.3 of Armed 
Services Procurement Reg. by requiring bid bond to be in amount not 
less than 20 percent of bid price. Furthermore, complaint in matter 
having been filed after bid opening, it is untimely under sec. 20.2 of the 
Interim Bid Protest Procedures and Standards of the U.S. GAO (Title 4 
of Code of Federal Regs.) which prescribes that protest of an impropriety 
that is apparent before bid opening must be filed prior to bid opening-- 

The low proposal to furnish occupational and environmental health 
support services at the Manned Spacecraft Center, Houston Texas, 
in which offeror promised work would be done but made no creditable 
demonstration of how it would be accomplished contained weaknesses 
of such magnitude and nature so that offer was not within competitive 
range for procurement and, therefore, conducting written or oral dis- 
cussions required by NASA Procurement Reg. 3.805-1(a), or definitive 
negotiation, would not be meaningful or advantageous, since proposal 
was so materially defective that it could not be made acceptable without 
major revisions. Furthermore, solicitation did not provide for minority- 
owned business preference; low offeror was not nonresponsible for reasons 
of capacity to require referral to Small Business Admin.; Source Evalu- 
ation Board was knowledgeable of requirements; and the protest against 
a solicitation impropriety was not timely filed__.........------------ 


Untimely protest consideration basis 


In view of fact U.S. Court of Appeals for District of Columbia appears 
to contemplate including decision of U.S. GAO in its consideration of 
appeal taken to denial by U.S. District Court for District of Columbia 
of request for preliminary injunction to prevent performance of operation 
and maintenance contracts pending decision by GAO to protest filed 
prior to filing of motion in District Court, issues raised in bid protest 
have been resolved notwithstanding bid protest would have been dis- 
missed as untimely under GAO’s Interim Bid Protest Procedures and 
Standards (4 CFR 20 et seg.) but for interest and involvement of Court 
RU ei ae ee nn ee ee ean 

Although protest relative to an award of a labor surplus set-aside at a 
unit price below that made on the non-set-aside portion of a procurement 
for oscilloscopes under request for proposals contemplating a multi- 
year, requirements type, life cycle cost (LCC) contract was untimely 
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CONTRACTS—Continued 


Protests—Continued 

Timeliness—Continued 

Untimely protest consideration basis—Continued 

filed, since protest raises a significant question relative to proper method 
for determining unit purchase prices under labor set-aside portion of an 
LCC procurement, protest will be considered. However, as alleged 
improprieties other than those contained in the solicitation must be 
filed, pursuant to 4 CFR 20.2(a), “not later than 5 days after the basis 
for the protest is known or should have been known,” the issue that 
auction technique prohibited by par. 3-805.1(b) of Armed Services 
Procurement Reg. was employed by contracting agency may not be 
considefedh. gaiiveccesied Jewessw ed. cb soicsnageasuele eataswmenege 

Although timeliness of a protest that a bid evaluation factor was 
unreasonable failed to meet standard in par. 20.2(a) of Interim Bid 
Protest Procedures and Standards (4 CFR 20.2(a)) that protests based 
upon alleged improprieties in any type of solicitation which are apparent 
prior to bid opening shall be filed prior to bid opening, protest will be 
considered by the U.S. General Accounting Office since it raises issues 
significant to practices and procedures utilized by contracting agency -- 


Tolling of bid acceptance period 

Although in 50 Comp. Gen. 357 it was held that protest of a procure- 
ment to the United States GAO within the offeror’s acceptance period 
would be viewed as continuing the protestant’s bid in being, pending 
disposition of protest and, if proper, for a reasonable time thereafter, 
even without an express extension of the bid, the period for which an 
extension should be considered binding upon the protesting bidder must 
be decided on the basis of all of the circumstances involved. Therefore, 
in view of the contention of protestant that due to changes in production 
and manufacturing economics its bid was not extended beyond the last 
extension of bid acceptance time period, which expired on date of the 
Comptroller General’s decision sustaining its protest, because to accept 
an award at its bid price would result in a loss contract, contracting 
agency’s attempt to award a valid contract on basis of the original bid 
price was ineffective. But see B-177165, August 23, 1973____________- 
Purchase orders. (See PURCHASES) 
Qualified products. (See CONTRACTS, Specifications, Qualified 

products.) 
Requirements 

Estimated amount basis 

Alternative bidding basis 

The Federal Supply System in procurement of the Govt.’s require- 
ments for electronic data processing tapes finding it unfeasible to con- 
tact the many using agencies to obtain estimates of future requirements 
in order to provide basis for bidding as required by sec. 1-3.409(b) (1) 
of Federal Procurement Regs. (FPR), properly listed past sales in the 
solicitation as a reasonable alternative, and fact that prior purchase 
figures if updated would have reflected significant increase is no basis 
to conclude bidders were misled or that the invitation for bids was de- 
fective, nor is there basis to object to the solicitation for failing to include 
a maximum limit on contractor’s total obligation since FPR 1-3.409(b), 
which is stated in permissive language, imposes no mandatory direction 
to specify maximum and minimum quantity limitations when not feasi- 
CR RUION AGG ea eas cea n ew enna suaunan haneeoweunawaada 
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CONTRACTS—Continued 


Requirements—Continued 
Guarantees 
“No guarantee” effect 


A contract awarded under a Federal Supply Service invitation for 
bids which solicited in the Scope of Contract provision the ‘‘normal 
supply requirements” for electronic data processing tapes, and which 
included in the Estimated Sales provision the clause ‘‘no guarantee is 
given that any quantities will be purchased” is not an invalid contract or 
contract that is unenforceable for lack of mutuality, for under rule of 
contract construction, the intent and meaning of a contract is not deter- 
mined from an isolated section or provision but from the entire contract, 
and ‘‘no guarantee”’ clause appearing in Estimated Sales provision rather 
than Scope of Contract provision containing the requirements language 
is indicative the clause refers to schedule of previous purchases, or to 
estimates reflected in Estimated Sales provision, and not to the purchase 
obligations of the Government under the contract. --_._....--------- 


Research and development 
Foreign Government participation 
Canadian Commercial Corporation award 


Award of research and development contract on ‘‘sole-source’’ basis 
to Canadian firm pursuant to ‘‘ Memorandum of Understanding in Field 
of Cooperative Development Between U.S. Dept. of Defense and 
Canadian Dept. of Defense Production” (Par. 6-507, ASPR) would not 
violate 10 U.S.C. 2304(g) requiring that negotiated procurement be 
awarded on competitive basis after solicitation from ‘‘maximum number 
of qualified sources consistent with the nature and requirements of the 
supplies or services to be procured,”’ as section is not intended to affect 
otherwise legitimate country-to-country arrangements and agreements 
entered into by executive branch in conduct of foreign relations- ------ 


Practices and procedures 
Created noncompetitive situation 


Award of interim procurement for a less than optimum individual 
emergency breathing device to one of the developers of device under 
basic order agreement pursuant to a determination and findings (D&F) 
under 10 U.S.C. 2304(a) (2), which was followed by a Navy implementa- 
tion of a research and development program to significantly increase 
effectiveness of device for eventual procurement on competitive basis, 
although not legally questionable as the D&F authority is final, deter- 
mination based upon the D&F is. Practices and procedures involved 
in testing, evaluation, and eventual award indicates informalities that 
generated noncompetitive situation and, therefore, it is recommended 
that other qualified firms be given opportunity to submit emergency 
escape devices for approval as interim sources of supply pending results 
of the research and development program. ____-------------------- 


Sales. (See SALES) 

Samples. (See CONTRACTS, Specifications, Samples) 

Small business concerns. (See CONTRACTS, Awards, Small 
business concerns ) 


Sole source procurements. (See CONTRACTS, Negotiation, Sole 
source basis) 
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CONTRACTS—Continued Page 
Specifications 
Addenda acknowledgment 


Under a two-step procurement, failure of offerors to acknowledge 
receipt of amendments to the first step of the solicitation as provided 
in the Request for Technical Proposals does not require rejection of 
their proposals since any defects in the acknowledgment of amendments 
in the first step of a two-step procurement may be waived by the Govt. 
to maximize competition, which is the fundamental purpose of the two- 
step procedure. Moreover, unlike procedure under a formally advertised 
procurement, consideration of an offer that failed to acknowledge an 
amendment to the first step would not be prejudicial to other offerors 
in view of fact there is no public opening of proposals or submission of 
prices, and as a result no binding contract arises from acceptance and 
evaluation of a technical proposal. Furthermore, purpose of amendments 
is conformity to the substantive content of an amendment and not 
conformity with the acknowledgment requirement_-_-_---.-.-.-------- 726 


Adequacy 
Legal v. technical acceptability considerations 

In absence of clear and convincing evidence that contracting officials 
erred in judging minimum needs of Govt., U.S. GAO will not substitute 
its judgment as to sufficiency of technical data package furnished under 
invitation for radio sets, nor is invitation considered to be legally defec- 
tive since fair competition was not precluded where bidders were informed 
contractor would be required to successfully manufacture contract end 
items and to bear cost of attaining stated functional or performance re- 
quirements, which is adequate notice to sophisticated bidders to scrutinize 
technical requirements and to price any significant unknowns for which 
they and not Govt. would be responsible for correcting, and which is 
sufficient allocation of performance risk to assure competition___-.-.---- 219 


Operational methods requirement 


Requirement that bids under invitation soliciting custodial services be 
accompanied by outline of bidder’s proposed method of operation as to 
job and work force, method of supervision, types and quantities of equip- 
ment, performance schedule is matter of bidder responsibility and not bid 
responsiveness, notwithstanding invitation provision for mandatory re- 
jection of bids that failed to furnish required information, since method 
of operation pertains to ‘know-how,’ which is element of responsibility 
as specifications form basis for actual work requirement. However, 
should it be deemed desirable to require o:tline of bidder’s method of 
operation, invitation should state purpose of requirement and hew out- 
line will be considered in selection of successful bidder and in adminis- 
‘CER UE re rn te ee ea rnc en a ureaanearncaates 389 


Ambiguous 
Bidder action requirement 
Prior to bid opening 


Where an invitation for bids contained “‘Option to Increase Quantities” 
and “Method of Award” clauses, but did not provide for evaluation or 
exercise of an option at the time of contract award, contracting agency 
properly did not evaluate option prices in determining low bid. Further- 
more, lack of any reference to the evaluation or exercise of option at time 
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CONTRACTS—Continued 
Specifications—Continued 
Ambiguous—Continued 
Bidder action requirement—Continued 
Prior to bid opening—Continued 
of award was sufficient to inform bidders that option prices were not to be 
considered in evaluation of bids, and in any event if a bidder is unsure as 
to meaning of a provision in an invitation, proper time for raising a ques- 
Ton TADIOE to WIG OONING es os bes cei Wi wise a He se eens acta 


Changes, revisions, etc. 
Explanation, etc., requirement 


Where specification provision for procurement of turbine power gen- 
erators which stated gear box component of generator “shall be of 
proven design recommended and in use by manufacturer of gas turbine 
engine” was literally interpreted to require furnishing more expensive 
gear box currently in use by manufacturer as opposed to furnishing less 
expensive gear box that has been used by manufacturer, bidders did not 
compete on equal terms to prejudice of bidder who would have submitted 
lower bid if gear requirement had been clearly stated and, therefore, in- 
vitation for bids should be canceled since award under solicitation would 
be invalid because one bidder had been prejudiced in preparation of its 
bid, and any resolicitation should make prospective bidders aware of 
actual needs as required by par. 1-1201 of ASPR-_----_--------------- 


Conflicting specification provisions 
Brand name or equal and descriptive literature clauses 

The cancellation after bid opening of an invitation for bids for marine 
sanitary facilities because brand name or equal clause required by sec. 
1-1.307-6(a)(2) of the Federal Procurement Regs. had been omitted, 
and inclusion of the clause in the reissued invitation was proper as clause 
provides a vehicle for identifying and evaluating product offered. How- 
ever, inclusion of a descriptive literature requirement in the new invita- 
tion for purpose of determining the ‘general overall compliance with the 
specifications and drawings” is not in consonance with the brand name 
or equal requirement and nonresponsiveness of bidders to the require- 
ment is symptomatic of deficiencies in the invitation. In addition, be- 
cause use of the descriptive literature clause was unnecessary, and 
because invitation contained no specific component designation of the 
equal product, second invitation was ambiguous and misleading and 
also should be canceled and readvertised under revised specifications - -- 


Amendments 
Bidder’s, etc., responsibility to request 

Under an invitation for bids (IFB) which provided for preparation 
of personal property for shipment under three schedules—outbound 
services; inbound services; and intra-city and intra-area moves—each 
schedule further divided into three distance areas, and for evaluation 
of bids on the total aggregate price of all items within an area of perform- 
ance under a given schedule, and that bidder must bid on all items 
within specified area of performance for a given schedule, the acceptance 
of an “all or none” bid which was not low in all areas was not precluded, 
and award to the bidder submitting the low, responsive bid for the com- 
bined Schedules I and II was proper. Furthermore, bidder erroneously 
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CONTRACTS—Continued 
Specifications—Continued 
Amendments—Continued 
Bidder’s, etc., responsibility to request—Continuea 
informed that ‘‘all or none” bids must be low in all areas of all schedules, 
who made no effort to see that a clarifying amendment was issued, as- 
sumed the risk that resolution of question of law raised would not be 
sustained upon review 


Furnishing requirement 


Bid transmitted by Telex system because amendment advancing bid 
opening date was not received until within 4 hours of bid opening 
time due to incorrect listing of bidder’s address was properly rejected, 
even though bidder was advised during telephonic inquiry to use what- 
ever means were available to transmit bid and had subsequently con- 
firmed bid, since invitation for bids did not authorize telegraphic bids 
and late receipt of confirmation bid was not excusable. Although amend- 
ment changes are required to be furnished everyone sent invitation, 
procurement activity is not insurer of prompt delivery and, therefore, 
cancellation of amendment is not required because it was inadvertently 
misdirected. Propriety of procurement rests on obtaining adequate 
competition and reasonable prices and not on affording every possible 
prospective bidder opportunity to bid 


Brand name or equal. (See CONTRACTS, Specifications, Restric- 
tive, Particular make) 
Changes, revisions, etc. 
After bid opening 
Price, quantity, or quality effect 


Deletion of data identified as separate contract line items (CLINs) 
from solicitations contemplating award of multi-year contracts for 
urgently needed portable shelters and ward containers in order to avoid 
canceling solicitations because low bidder had qualified its bids by 
statement no charge would be made for several data CLINs provided 
Govt.’s drawing package met requirements for data item was in accord 
with terms of invitations for bids and thus was not prejudicial to other 
bidders. With the deletion, low bids became responsive since a bid need 
not be rejected for pricing response if item to which it was nonrespon- 
sive is not included in award. Furthermore, under circumstances, there 
was no impropriety in fact that the deletion was prompted by sub- 
stantial difference in price between two lowest bids 


‘Cardinal change” doctrine 


Determination that it was proper to negotiate sole source replace- 
ment contract with contractor who had diverted aircraft production to 
satisfy requirements of foreign military sale pursuant to modification 
of Army contract that had been accepted by contractor with under- 
standing it would receive separate negotiated replacement contract at 
price that would constitute foreign sale price was not erroneous con- 
clusion of law for had change order procedure been used, contractor’s 
refusal to accept equitable price adjustment would not have constituted 
question of fact under disputes clause since diversion was cardinal change 
beyond scope of contract placing contractor in position to institute 
action for breach of contract damages under “cardinal change’’ doctrine- 
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CONTRACTS—Continued 

Specifications—Continued 

Conformability of equipment, etc., offered 

Administrative determination 
Negotiated procurement 

Under well-settled rule that drafting of specifications to meet Govt.’s 
minimum needs, as well as determination of whether items offered meet 
specifications, is properly function of procuring agency, absent arbitrary 
action, fact that U.S. GAO staff electrical engineer’s evaluation indicated 
that only two and not four areas relied upon by procuring agency were 
technically unacceptable is not tantamount to arbitrary action on part 
of agency. Therefore, on basis of this honest difference in technical 
opinions, GAO will not substitute its judgment for that of procuring 
agency, which in B—-176438(2) was advised that contemporaneous and 
complete written record should be required in future procurements as 
aid in resolution of disputes 


Approximated requirements 


Since weight of ripper required to be mounted on crawler tractors was 
significant in determining ruggedness, strength, and desirability of ripper, 
low bid that offered ripper with weight deficiency of 22 percent from 
approximate requirements stated in invitation for bids properly was 
rejected in light of contracting agency’s responsibility to draft specifi- 
cations that meet actual needs of Govt. and to determine responsiveness 
of bids, and record does not show rejection was arbitrary, capricious, or 
was not based on substantial evidence. Doubt as to weight difference and 
its effect on competition, and belief minimum and not approximate 


requirements should have been used to insure equal bidding, are matters 
that must be raised prior to bid opening as provided in 4 CFR 20.2(a), 
the Interim Bid Protest Procedures and Standards__...__..__-------- 


Technical deficiencies 
‘“‘Conformance to best practices of industry’’ requirement 


Where offerors were not required to submit technical proposals to 
service electron microscopes but only to offer to conform to best practices 
of industry, and factors making up technical criteria were evaluation of 
capacity factors, determination offeror was technically unacceptable 
amounted, in essence, to determination of nonresponsibility for reasons 
of capacity that required referral to SBA under 1-1.708.3 of Federal 
Procurement Regs. Furthermore, award of nonpersonal service, fixed 
price, contract to offeror determined capable of providing highest quality 
services was without authority and, therefore, if SBA will issue Certifi- 
cate of Competency to rejected offeror, award made should be terminated 
for convenience of Govt 


Negotiated procurement 


Resolution of technical dispute as to acceptability of offer under request 
for proposals for Uninterruptible Power Systems is not function of U.S. 
GAO when administrative judgment is not arbitrary or unreasonable, and 
fact that contractor’s past performances were acceptable does not make 
determination arbitrary or unreasonable. Furthermore, when unac- 
ceptability of proposal involves omitted information that relates to 
basic technical requirements, procuring agency does not have duty to 
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CONTRACTS—Continued 

Specifications—Continued 

Conformability of equipment, etc., offered—Continued 

Technical deficiencies—Continued 
Negotiated procurement—Continued 

request information or clarification; nor is use of predetermined cutoff 
score to determine competitive range improper when score is low in 
comparison with others; and also when technical proposal is totally 
unacceptable, 10 U.S.C. 2304(g) does not require consideration of price 
in determining whether proposal is within competitive range__________ 

Award of contract for retrofit kits under 41 U.S.C. 252(a) (10), which 
permits negotiation where it is impracticable to obtain competition, to 
other than contractor who submitted low final offer on basis guarantee 
clause requirement and technical requirements of specifications were 
not met, without affording low offeror additional opportunity to negotiate 
areas of unacceptability of offer, will not be overturned in absence of 
proof that agreement was reached during negotiations concerning 
disputed differences as self-serving statements of contractor incident 
to its best and final offer that all aspects of revision had been agreed to 
during negotiations may not be means of forcing reopening of negotia- 
tions, and since no significant uncertainties remained for resolution, 
contracting officials under their vested authority properly determined 
WHGH: (Or 1EFIINECO HORUS cece cdcaccnbwatanantaanuwanpaeannae 


Defective 
Contractor v. Government responsibility 


In absence of clear and convincing evidence that contracting officials 
erred in judging minimum needs of Govt., U.S. GAO will not substitute 
its judgment as to sufficiency of technical data package furnished under 
invitation for radio sets, nor is invitation considered to be legally de- 
fective since fair competition was not precluded where bidders were 
informed contractor would be required to successfully manufacture 
contract end items and to bear cost of attaining stated functional or 
performance requirements, which is adequate notice to sophisticated 
bidders to scrutinize technical requirements and to price any significant 
unknowns for which they and not Govt. would be responsible for cor- 
recting, and which is sufficient allocation of performance risk to assure 
CUTIE on 5 Ane at Sc rt eg i eg a enna er as nln asa a Seasec re 

Three invitations for bids soliciting vehicle operation and maintenance 
services which stated a 90-day bid acceptance period without requiring 
further action by bidder, and which included a SF 33 indicating a 60-day 
bid acceptance period would result unless a different period was inserted 
by bidder, without cross-referencing the provisions, were defective as 
evidenced by 10 out of 13 bids being nonresponsive, thus indicating the 
conflicting provisions were misleading, and although bidders are expected 
to scrutinize carefully the entire solicitation package and to timely re- 
quest assistance, the Govt. has the initial responsibility of clearly stating 
what is required. The two invitations under which awards were withheld 
should be canceled and readvertised, clearly stating bid acceptance terms, 
but award made in reliance on previous Comptroller General decisions 
will not Ne: disgusted. <n 5 a eed eeeonnes5ss nena 


Discarding all bids. (See BIDS, Discarding all bids, Specifica- 
tions defective) 


1121 


Page 


382 


393 


219 


842 





1122 INDEX DIGEST 


CONTRACTS—Continued 
Specifications—Continued 
Delivery provisions 
Conflict 
In evaluation of f.o.b. origin shipment of barbed wire coils to Far East 
under invitation that contained two delivery provisions, use of clause 
providing for evaluation by adding lowest land transportation cost rather 
than clause using term ‘‘lowest laid down cost to Government at overseas 
port of discharge,’’ which would have made protestant low bidder on basis 
of using barges for in'and transportation, was proper under rule intent 
and meaning of invitation is not to be determined by consideration of 
isolated section or provision but, rather, from consideration of invitation 
in its entirety, and two clauses read together indicate bids must be eval- 
uated on lowest laid down cost to Govt. based on, among other things, 
land transportation for inland shipping costs__........-.-----.------ 


Deviations 
Informal v. substantive 
Failure to bid on each item 

A bid on radio sets and receiver-transmitters that failed to insert 
price or evidence ‘‘no charge’”’ for first article testing and test reports, 
where bidder did not have previous experience and lack of space for 
insert is not excusable, properly was rejected since omission may not be 
waived as minor deviation, or corrected as clerical error. Fact that 
omitted price was intended to be $2,000 on a $14,000,000 contract, and 
that relative standing of bidders would not be affected by waiver or cor- 
rection of omission is not for consideration since par. 2-405 of Armed 
Services Procurement Reg. does not define waivable or correctible de- 
ficiencies only in terms of price impact and relative standing but requires 
that deficiency have no or merely negligible effect on quality, quantity, 
or delivery, and first article testing was critical necessity. Furthermore, 
omission may not be corrected as bid mistake as bid does not establish 
what corrected amount should be... oo ee 


Information 


Requirement that bids under invitation soliciting custodial services be 
accompanied by outline of bidder’s proposed method of opertion as to job 
and work force, method of supervision, types and quantities of equip- 
ment, performance schedule is matter of bidder responsibility and not 
bid responsiveness, notwithstanding invitation provision for manda- 
tory rejection of bids that failed to furnish required information, since 
method of operation pertains to ‘“‘know-how,” which is element of 
of responsibility as specifications form basis for actual work require- 
ment. However, should it be deemed desirable to require outline of 
bidder’s method of operation, invitation should state purpose of require- 
ment and how outline will be considered in selection of successful bidder 
ONG 4D, SAMUMSAMON OF OONINGOE oon at sn occa ds sce e cane es 


“May” or “‘will’” result in bid rejection effect 
Failure to furnish separate prices for subitems in bid to furnish 
circuit breakers and related items under solicitation stating that offers 
which do not show unit prices will be rejected as not responsive is 
immaterial as deviation does not affect price, quantity or quality. 
Bidder by inserting word ‘“‘included’”’ in spaces available for all sub- 
items will be obligated to furnish subitems as well as basic circuit breakers 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
“May” or “will” result in bid rejection effect—Continued 
at price bid for basic circut breakers. Furthermore, requirement in 
solicitation is not necessarily material simply because it was expressed 
in positive terms with warning that failure to comply ‘‘may”’ or ‘‘ will” 
result in rejection of bid as nonresponsive 


Model numbers 


Under invitation for bids (IFB) for numerous drill items that waived 
preproduction samples for bidders whose products had been previously 
procured and approved, and that required product identification by 
model number and other pertinent information, the holding that low 
bidder on one of the items was nonresponsive because letter accompaning 
bid made reference to model 754G2 and not to its catalog model 754 
will no longer be followed. The automatic finding of bid nonresponsive- 
ness was not required as catalog model did not deviate from IFB require- 
ments, and the two omitted specification characteristics created no 
ambiguity. Furthermore, bid acceptance would obligate bidder to 
furnish a conforming drill notwithstanding gratuitous model designa- 
tion. B-175028, April 28, 1972, overruled 


Failure to furnish something required 
Addenda acknowledgment 
“Trivial” and “negligible” effect of amendment 


When amendment to invitation for bids has only “trivial” or “negli- 
gible”’ effect on total price of bid, failure to acknowledge amendment that 
does not affect price, quantity, delivery, or relative standing of bidders, 
may be waived as minor informality under par. 2—405(iv)(B) of Armed 
Services Procurement Reg., and whether change effected by amendment 
is trivial or negligible in terms of price must be determined in relation to 
overall scope of work and difference between low bids. Award of contract 
for construction of gymnasium to low bidder who failed to acknowledge 
amendment that increased costs by $966 was not improper, where differ- 
ence between low bid of $702,000 and next low bid was $17,000, and 
failure had no effect on competitive standing of bidders. Prior inconsist- 
ent decisions overruled 


Two-step procurement procedure 


Under a two-step procurement, failure of offerors to acknowledge re- 
ceipt of amendments to the first step of the solicitation as provided in 
the Request for Technical Proposals does not require rejection of their 
proposals since any defects in the acknowledgment of amendments in 
the first step of a two-step procurement may be waived by the Govt. to 
maximize competition, which is the fundamental purpose of the two-step 
procedure. Moreover, unlike procedure under a formally advertised pro- 
curement, consideration of an offer that failed to acknowledge an amend- 
ment to the first step would not be prejudicial to other offerors in view of 
fact there is no public opening of proposals or submission of prices, and 
as a result no binding contract arises from acceptance and evaluation of a 
technical proposal. Furthermore, purpose of amendments is conformity 
to the substantive content of an amendment and not conformity with the 
SORIOWIMEEICIIG TOGURICHINEIE Sn sc cccacckacosncensnsuscenscass 
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CONTRACTS—Continued 
Specifications—Continued 
Interpretation 
Question of law 


Under an invitafion for bids (IFB) which provided for preparation of 


personal property for shipment under three schedules—outbound services; 


inbound services; and intra-city and intra-area moves—each schedule 
further divided into three distance areas, and for evaluation of bids on the 
total aggregate price of all items within an area of performance under a 
given schedule, and that bidder must bid on all items within specified area 
of performance for a given schedule, the acceptance of an “all or none’”’ 
bid which was not low in all areas was not precluded, and award to the 
bidder submitting the low, responsive bid for the combined Schedules I 
and II was proper. Furthermore, bidder erroneously informed that ‘‘all 
or none” bids must be low in all areas of all schedules, who made no 
effort to see that a clarifying amendment was issued, assumed the risk 
that resolution of question of law raised would not be sustained upon 
TCR acne ne te Rh ae kd hint be duisioe es daa aes 


Minimum needs requirement 
Administrative determination 


In absence of clear and convincing evidence that contracting officials 
erred in judging minimum needs of Govt., U.S. GAO will not substitute 
its judgment as to sufficiency of technical data package furnished under 
invitation for ratio sets, nor is invitation considered to be legally de- 
fective since fair competition was not precluded where bidders were 
informed contractor would be required to successfully manufacture 
contract end items and to bear cost of attaining stated functional or per- 
formance requirements, which is adequate notice to sophisticated 
bidders to scrutinize technical requirements and to price any significant 
unknowns for which they and not Govt. would be responsible for cor- 
recting, and which is sufficient allocation of performance risk to assure 
OI a i a a i i eae ae 

Under well-settled ‘ale that drafting of specifications to meet Govt.’s 
minimum needs, as well as determination of whether items offered meet 
specifications, is properly function of procuring agency, absent arbi- 
trary action, fact that U.S. GAO staff electrical engineer’s evaluation 
indicated that only two and not four areas relied upon by procuring 
agency were technically unacceptable is not tantamount to arbitrary 
action on part of agency. Therefore, on basis of this honest difference 
in technical opinions, GAO will not substitute its judgment for that of 
procuring agency, which in B—176438(2) was advised that contem- 
poraneous and complete written record should be required in future 
procurements as aid in resolution of disputes_._._------------------- 


Proprietary data use. (See CONTRACTS, Data, rights, etc.) 
Qualified products 
Applicability 

The issuance of a request for proposals for stationary brake discs to 
be used as spare parts to the ‘‘only known qualified sources’’ does not 
mean the item being procured involves a qualified product. Establish- 
ment of procedures to determine qualifications of a source to manufac- 
ture & part in accordance with required specifications is discretionary 
and within the ambit of the expertise of the cognizant technical activity, 
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CONTRACTS—Continued 


Specifications—Continued 
Qualified products—Continued 
Applicability—Continued 
whose responsibility it is to determine the criteria necessary to insure 
the safety, dependability and interchangeability of the part on an ad hoc 


Changes 
Approval 


Production changes made by manufacturer of oscilloscopes on Quali- 
fied Products List (QPL), which were administratively approved without 
requalification or change in the QPL, did not preclude consideration of 
changed product by contracting agency under a multi-year, require- 
ments type, life cycle cost, negotiated procurement since sec. 4-109 of 
the Defense Standardization Manual 4120.3-M—the basic instruction 
on qualified products and qualification procedures—places primary 
responsibility to decide what modifications require reexamination and 
retesting of a product, and in absence of a clear showing of arbitrary or 
capricious action, the administrative determination is acceptable to the 
United States General Accounting Office 


Plant location 


Low bidder under invitation for bids to furnish inflatable landing 
boats—qualified end product—who failed to comply with clause pre- 
scribed by par. 1-1107.2(a), ASPR, and included in invitation to effect 
any change in location of plant at which previously approved product is 
or was manufactured would require prior to bid opening reevaluation of 
plant’s qualification for inclusion in appropriate Qualified Products 
List (QPL) submitted nonresponsive bid that properly was not con- 
sidered for contract award as offer to supply end item to be produced at 
other than plant shown in QPL as approved place of performance was 
offer to supply unqualified product 


Restrictive 
Ability to meet requirements 


Low bidder under canceled ambiguous invitation for bids on 2,000 
KW gas turbine engine driven power plants and related data packages 
who did not submit a bid under the reissued invitation because it in- 
cluded a revised, more broadened experience clause, a requirement for 
100 percent performance bond, and two liquidated damage clauses at 
different per diem rates, provisions bidder contended were designed to 
eliminate competition, was not prejudiced by use of clauses as they were 
developed to protect the Govt.’s interests in view of the responses to the 
initial solicitation from relatively inexperienced firms and, furthermore, 
use of such clauses is not improper or unduly restrictive of competition 
because one or more bidders or potential bidders cannot comply with their 
requirements 


Adequacy of specifications 


Forest Service invitation for bids (IFB) to furnish brush chippers that 
called for a “braking system that will stop the cutter blades instantly” 
without defining “instantly,’’ but contracting officer stated a willingness 
to accomodate reasonable tolerances from the normally accepted meaning 
of the word is unduly restrictive of competition and should be canceled 
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CONTRACTS—Continued 

Specifications—Continued 

Restrictive—Continued 

Adequacy of specifications—Continued 

since needs of Govt. were overstated, and there is no evidence the low 
bid, held nonresponsive on the braking time, would not satisfy actual 
needs of Govt. as well as the bid being considered for award. The IFB 
should be readvertised, eliminating restrictive specification feature ana 
stating a reasonable time tolerance for braking of the cutter, and also 
eliminating minor deviation clause used since deviation clauses have no 
place in formally advertised procurements as they do not generally per- 
Wit TPOO ONG. CONG! COMIDCUMOR «cca se ecis Ke nnccon esd inn pennssun 


Particular make 
“Or equal’ product not solicited 


Award of contract for procurement of named brand electric siren that 
was negotiated under 10 U.S.C. 2304(a)(10), which authorizes exception 
to formal advertising when it is impossible to draft adequate specifica- 
tions, to manufacturer of brand siren rather than to low offeror who 
had not been requested to submit sample for testing was im proper where 
record does not indicate immediate award was essential or that there 
was insufficient time to qualify alternate product, and where use of 10 
U.S.C. 2304(a)(10) authority was based on fact it was difficult and not 
impossible to draft adequate specifications, and request for proposals 
did not advise offerors of characteristics on which sirens would be testea 
and evaluated in qualifying alternate products. Future solicitations 
should contain all information necessary to permit the offer of equal 


Purpose of brand name or equal clause 


The cancellation after bid opening of an invitation for bids for marine 
sanitary facilities because brand name or equal clause required by sec. 
1-1.307-6(a)(2) of the Federal Procurement Regs. had been omitted, 
and inclusion of the clause in the reissued invitation was proper as clause 
provides a vehicle for identifying and evaluating product offered. How- 
ever, inclusion of a descriptive literature requirement in the new invita- 
tion for purpose of determining the ‘“‘general overall compliance with the 
specifications and drawings’’ is not in consonance with the brand name 
or equal requirement and nonresponsiveness of bidders to the require- 
ment is symptomatic of deficiencies in the invitation. In addition, be- 
cause use of the descriptive literature clause was unnecessary, and 
because invitation contained no specific component designation of the 
equal product, second invitation was ambiguous and misleading and also 
should be canceled and readvertised under revised specifications -_----_- 


Salient characteristics 


Procurement of idler pulleys by negotiation rather than by formal 
advertising and use of brand name or equal purchase description, so- 
licitation of offers from approved sources only, and restriction of pro- 
curement to named-part number was in absence of adequate specifica- 
tion data in accord with 10 U.S.C. 2304(a)(10) and par. 3-210.2(xv), 
Armed Services Procurement Reg. (ASPR), which authorizes nego- 
tiation for replacement parts or components in support of specially 
designed equipment, with ASPR 1-313(c), which provides for procure- 
ment of replacement parts from sources that satisfactorily manufac- 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Salient characteristics—Continued 


tured or furnished parts in past, and with ASPR 1-1206.2(b), which 
requires salient characteristics to be listed when brand name or equal 
provision is used, and procurement did not restrict competition since 
proposals from unapproved sources were not prohibited, and offers on 
other than named part were considered 


Reverse-engineering basis for preparation 


Inclusion in a request for proposals of a stationary brake disc drawing 
furnished without restriction to the Air Force under sole-source con- 
tracts in order to create competition or for reverse engineering purposes 
did not violate proprietary data rights where Govt. contracts law in 
recognizing data rights also recognizes such data may be lawfully ob- 
tained by reverse engineering when the data is not restricted and the 
Govt. acquires title, and since it is incumbent upon contracting agency 
to maximize competition where the assurance of reliability and inter- 
changeability of spare parts may be obtained through competitive 
procurement as well as from sole-source buys from current manufac- 
turer of the item. Furthermore, contracting officer in making an award 
is not obliged to consider possible foreign patent problems since such 
a possibility is too speculative, complex, and burdensome 


Samples 
Manufacturer’s product requirement 


Low bid submitted on several of 59 items of engineer wrenches so- 
licited under invitation for bids that did not conform with Bid Samples 
clause requirement that bid samples submitted must be from production 
of manufacturer whose product is to be supplied—samples that were 
to be evaluated to determine compliance with all characteristics listed 
for examination—properly was determined to be nonresponsive bid 
pursuant to GSPR sec. 5A-2.202-4, which provides: that Bid Samples 
clause that was used is mandatory one since samples required were 
intended to demonstrate compliance with subjective characteristics, 
and acceptance and examination of sample made by other than even- 
tual supplier affords little assurance to contracting officer that items 
ultimately supplied will conform to sample 


Preproduction sample requirement 
Waiver 


Under invitation for bids (IFB) for numerous drill items that waived 
preproduction samples for bidders whose products had been previously 
procured and approved, and that required product identification by 
model number and other pertinent information, the holding that low 
bidder on one of the items was nonrespensive because letter accompany- 
ing bid made reference to model 754G2 and not to its catalog model 754 
will no longer be followed. The automatic finding of bid nonresponsive- 
ness was not required as catalog model did not deviate from IF B require- 
ments, and the two omitted specification characteristics created no 
ambiguity. Furthermore, bid acceptance would obligate bidder to furnish 
a conforming drill notwithstanding gratuitous model designation. B— 
175028, April 28, 1972, overruled 
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CONTRACTS—Continued 

Specifications—Continued 

Site visits 

Failure of low bidder to attend prebid site inspection required by an 
invitation for manufacture and installation of Thermal Shock Chamber 
that provided ‘‘in no event will a failure to inspect the site constitute 
grounds for withdrawal of a bid after opening or for a claim after award of 
the contract,”’ does not require rejection of low bid on basis acceptance of 
bid would be prejudicial to other bidders as purpose of site visit provi- 
sions of invitation was to warn bidders that site conditions would affect 
cost of performance and that bidder assumed risk of any cost of perform- 
ance due to observable site conditions, as well as to provide for Govt.’s 
acceptance notwithstanding bidder’s failure to inspect—an acceptance 
which would effectively bind bidder to perform in accordance with ad- 
vertised terms and specifications—and to protect the Govt. against bid 
withdrawal or claim after contract award___.......----------------- 


Superior product offered 
Evaluation significance 

Award of a cost-plus-incentive fee contract for Radio Receiving 
Systems to the low offeror whose proposal numerically scored on the 
seven technical criteria points established and evaluated as to Past Per- 
formance/Management and cost considerations offered greatest value 
to the Govt. was a proper exercise of administrative discretion in view 
of fact a Source Selection Review Board, pursuant to Army Procurement 
Procedure 1—403.52, concluded the technical proposal of complainant was 
not technically significantly superior, and since both offerors were rated 
acceptable as to Past Performance/Management and cost considerations. 
Furthermore, technical differences between the two proposals did not 
warrant incurrence of additional costs where the realism of estimated 
costs was administratively assessed and price was considered an evalua- 
tion factor as evidenced in the handling of the use of Government 
RENE Gbar. > ea cie ane e~ clawel Uphden Coodn~ oteeakwen ae uiawde 


Tests 
Benchmark 
Computers 

Determination that offer evaluated on basis of criteria and assigned 
weights contained in request for proposals did not meet mandatory 
requirements for rental of nationwide computer network facilities by 
means of commercially marketed system called ‘“full-services tele- 
processing” with access to common data base and, therefore, offeror 
should not be allowed to perform live benchmark/demonstration test 
that would measure proposed system’s network capabilities and cost 
effectiveness was justified because proposal failed to offer for benchmark- 
ing system to be delivered and used in performance of contract, whereas 
successful offeror, operating national network at time of submitting its 
proposal, met experience requirements of RFP____._-._._..--_------ 


Difference between sole-source and subsequent sources 
While stationary brake discs to be used as spare parts which were 
furnished by a sole-source contractor to the Air Force were initially 
subject to more stringent testing than those of subsequent sources 
competing for the procurement, this inequality is attributable to the fact 
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CONTRACTS—Continued 
Specifications—Continued 
Test—Continued 
Difference between sole-source and subsequent sources—Continued 

the initial testing was necessary to prove the design, composition, and 
functional characteristics of the newly designed component, whereas 
subsequent sources were required to demonstrate only that their 
parts would meet specifications and functional characteristics of the 
accepted component previously proven through more rigorous qualifica- 
tion testing. The responsibility to determine amount of testing necessary 
is a matter of administrative discretion, and the U.S. GAO is not 
equipped to consider the technical sufficiency of the administrative 
determination 


Subcontractors 
Disputes with prime contractor 
Government’s obligations 


Subcontractor’s claim for value of inventory delivered to Govt. 
following partial termination of prime contract and suspension of all 
subcontracting work may not be paid since Govt. met its contract 
obligations by payment to prime contractor even though prime failed 
to satisfy subcontractor claims within 10 days from payment by Govt. 
as stipulated in termination settlement agreement. Contention that 
contracting agency held itself out as final customer is not for considera- 
tion in view of fact par. 8-209.1, ASPR, denies subcontractors any 
contractual rights against Govt., and circumstances involved do not 
negate “‘no privity” rule, and furthermore subcontractor’s termination 
inventory is required to be disposed of in accordance with secs. VIII 
SEPT GER Be sk FSS Ohio os nae ncn ese seceeeesaues 


Proprietary data. (See CONTRACTS, Data, rights, etc., 
Subcontractors) 


Subcontracts 
Bid shopping 
Listing of subcontractors 
Compliance requirement 


Low bid for performance of boiler replacement and fuel conversion 
project that failed to list names of manufacturers or fabricators that 
would perform two categories or work of project to be subcontracted 
properly was rejected as nonresponsive since principles enunciated in 
49 Comp. Gen. 120 that subcontractor listing requirement does not 
apply to firms assembling off-the-shelf items do not encompass manu- 
facturers or fabricators, who, although using off-the-shelf items, must 
conform to specifications, as purpose of listing requirement is to dis- 
courage bid shopping and encourage competition among construction 
subcontractors. Therefore, as other bids received were unreasonably 
priced, discarding of all bids and use of negotiation procedures to accom- 
plish project were in accordance with 41 U.S.C. 252(c)(14)----------- 


Limitation on subcontracting 
Participation by a large foreign business concern in performance of 
proposed contract award to a self-certified small business concern, 


either by way of joint venture or subcontract, does not change the 
“small business” status of bidder where congnizant SBA regional office 
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CONTRACTS—Continued 
Subcontracts—Continued 
Limitation on subcontracting—Continued 

found no evidence of improper affiliation through common ownership, 
personnel, management, or contractual relationship as precluded by 
SBA 121-Small Business Size Standards; where small business concern 
in subcontracting a major portion of work to be performed to large 
business meets requirement to make a significant contribution to the 
manufacture or production of contract end item; where Buy American 
Act restrictions are satisfied by bidder’s certification that end product 
to be supplied will be a domestic source end product; and where com- 
pliance with act, as well as military specifications, is one of contract 
administration and properly the responsibility of the contracting agency _ 


Tax matters 

Sales, etc. 

Tax inclusion or exclusion 
Reimbursement 

In view of holding by U.S. Supreme Court in S &E Coniractors, Inc. v. 
U.S., No. 70-88, Apr. 24, 1972, that decisions rendered pursuant to 
disputes clause of contract in favor of contractor are final and conclusive 
and not subject to review by U.S. GAO absent fraud or bad faith, GAO 
no longer will object to payment of claim for refund of amount withheld 
from contractor on basis Maryland State sales tax determined to be 
inapplicable had been included in contract price and paid, refund 
approved by Board of Contract Appeals but not returned to contractor 
because GAO in 49 Comp. Gen. 782 held Board was wrong as matter 


Termination 

Convenience of Government 

Cancellation converted to termination 

Partial cancellation of contract erroneously awarded for handling of 
surplus butter made available to Dept. of Defense by Dept. of Agricul- 
ture because erroneous freight rate evaluation resulted in award to other 
than low bidder should be changed to partial termination for convenience 
of Gov’t. since, while award was improper, it was not plainly or palpably 
illegal for displaced contractor had not contributed to use of erroneous 
freight rate furnished by Govt. activity and, therefore, it could success- 
fully maintain action for damages computed under termination for 
convenience of Govt. clause of contract. 37 Comp. Gen. 330 and B- 
LGGB ae ee Le OCR lca. hans Geek Hore -soesetee ate 

Recommendation that partial cancellation of contract awarded to 
bidder erroneously determined to be low bidder should be changed to 
partial termination for convenience of Govt. and settlement made with 
contractor in accordance with termination for convenience of Govt. 
clause of contract is recommendation for corrective action pursuant to 
sec. 236 of Legislative Reorganization Act of 1970, Pub. L. 91-510, and 
contracting agency is required to submit written statements of action 
taken with respect to recommendation to House and Senate Committees 
on Govt. Operations not later than 60 days from date of recommendation 
and to Committees on Appropriations in connection with first request for 
appropriations made more than 60 days after date of recommendations - - 
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CONTRACTS—Continued 


Termination—Continued 

Convenience of Government—Continued 

Erroneous awards 

Where offerors were not required to submit technical proposals to 
service electron microscopes but only to offer to conform to best practices 
of industry, and factors making up technical criteria were evaluation 
of capacity factors, determination offeror was technically unacceptable 
amounted, in essence, to determination of nonresponsibility for reasons of 
capacity that required referral to SBA under 1—1.708.3 of Federal Pro- 
curement Regs. Furthermore, award of nonpersonal service, fixed price, 
contract to offeror determined capable of providing highest quality serv- 
ices was without authority and, therefore, if SBA will issue Certificate of 
Competency to rejected offeror, award made should be terminated for 
COUWONIOHOG C8 COVE ooo isco ein de een eae eee 

Offer to furnish indefinite quantity of automatic data processing 
services under second request for proposals, following termination of 
contract for convenience of Govt. because first solicitation was misstated, 
that was evaluated by adding sum shown for rental and maintenance and 
ignoring ‘‘no charge’’ phrase, was erroneously evaluated since ambiguity 
was patent on its face and discrepancy, pursuant to par. 3-804 of ASPR, 
should have been resolved with offeror. Therefore, negotiations should be 
reopened for term remaining under contract and if protestant makes best 
offer, existing contract should be terminated for convenience of Govt. 
and contract awarded to protestant. This corrective recommendation 
requires action prescribed by sec. 236 of the Legislative Reorganization 
Act OE MOTOR OSE 5. Alea Oe es 08 Dede. LU 8 3s AE ed 

Negotiation procedures propriety 

Although failure to inquire why incumbent contractor furnishing 
security watchman services, whose proposal was administratively lost, 
had not submitted proposal was not sound procurement practice, 
contract negotiated pursuant to sec. 1-3.210 of the Federal Procurement 
Regs. (FPR) on the basis of a determination and findings (D&F) that it 
was impracticable to secure competition because only three sources had 
top security clearance need not be terminated for that reason as lost 
proposal could only be established by self-serving statements. However, 
termination of award nevertheless is recommended in view of fact 
negotiation procedures were used to convert successful contactor’s 
secret clearance to top secret, and the D&F did not satisfy criteria in 
FPR sec. 1-3.305(b), but rather prequalified the three firms thus re- 
stricting competition. Any resolicitation should consider using formal 
advertising and should treat oe security clearance as matter of bidder 
responsibility so 2. 222222 Ae OES Sea Se Soe ee ee 


Severable portions of an unjustified award 


Under solicitation for conduct of experiments to test and evaluate 
Housing Allowance Experimental Program, which was divided into 
three separate experiments—demand, supply, and administrative 
agency—noncompetitive awards of phase II portion of demand experi- 
ment to other than contractor whose performance under phase I was 
deficient, and of supply and administrative agency experiments (AAE) 
indicate proclivity for sole source awards and departure from regulatory 
requirements for competitive bidding (FPR 1-3.101(c)) that is not 
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CONTRACTS-—Continued 
Termination—Continued 
Severable portions of an unjustified award—Continued 

justified on basis of ‘“‘unique’’ contractor capabilities. The selection of 
AAE contractor to complete phase II of the demand experiment was in 
effect a prequalification of that contractor, and severable portions of the 
unjustified award should be terminated and resolicited on competitive 
basis, and this recommendation for corrective action reported to ap- 


propriate congressional committees___._._._-_------------------- bi 


Timber sales. (See TIMBER SALES) 
Turnkey. (See HOUSING, Turnkey developers, Contracts) 


COURTS 

Administrative matters 

Experts and consultants hire 

Civil v. criminal proceedings 

The fee and expenses of a psychiatrist for services in criminal case 
that arose under 24 D.C. Code 301(e), which provides for conditional 
release from mental hospital of persons committed when acquitted of 
criminal charges on basis of insanity defense, may be paid notwith- 
standing conditional release proceedings are civil in nature whereas 
judge’s order appointing doctor was issued under Rule 28, Federal 
Rules of Criminal Procedure in view of court’s inherent authority to 
procure expert services and, therefore, services are not for payment 
under Criminal Justice Act of 1964. Doctor’s invoice is payable by Admin- 
istrative Office from funds appropriated under Judiciary Appropriation 
Act of 1971 “for necessary travel and miscellaneous expenses, not 
otherwise provided for, incurred by the judiciary” ________.__-------- 


District of Columbia 
Executive Officer 
Benefits status 
Fact that Executive Officer of District of Columbia Courts—position 
established in D.C. Court Reform and Criminal Procedure Act of 
1970—is to receive same compensation as associate judge of Superior 
Court for purpose of giving this nonjudicial officer same stature as 
judge, in order to make him effective administrator, does not entitle 
officer to leave and retirement benefits provided for judges of D.C. 
courts in absence of evidence in legislative history of act that references 
to “pay,” “salary,” or “compensation” cover leave and retirement 
benefits. Application of civil service retirement benefits to officer is 
for Civil Service Commission determination, and Annual and Sick 
Leave Act of 1951, as amended, would apply if regular tour of duty is 
established for officer and leave records maintained_-__._.------------ 


Judgments, decrees, etc. 
Acceptance as precedent by General Accounting Office 
Clyde A. Ray v. United States, 197 Ct. Cl. 1 


In settlement of claims for income tax refunds occasioned by cor- 
rection of military records to show disability retirement in lieu of retire- 
ment for years of service, there is no objection to following the rule in 
Clyde A. Ray v. United States, 197 Ct. Cl. 1, to the effect that claims 
for amounts withheld for income tax purposes will be treated as ‘‘pecu- 
niary benefits’ due within meaning of 10 U.S.C. 1552(c) rather than 
claim for tax refunds. However, claims should be limited to amounts 
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COURTS—Continued 
Judgments, decrees, etc.—Continued 
Acceptance as precedent by General Accounting Office—Continued 
Clyde 4. Ray v. United States, 197 Ct. Cl. 1—Continued 

withheld for income taxes in years for which IRS is barred from making 
refunds by applicable statute of limitations, and settlement of claims, 
without interest, may be paid from current appropriations available for 
claims under 10 U.S.C. 1552(c). Claimants’ information and advice of 
IRS should be solicited as aids in computing amounts due, and whether 
refunds should be withheld from disbursement to IRS is for that agency 
te deuemmmme. So. ue 2 TR eee a - wo Seek ee BAe ee os Fa 


Effect on General Accounting Office’s protest consideration 


Where U.S. Court of Appeals for District of Columbia Circuit deferred 
action at request of contractor awarded contract to perform operation 
and maintenance services for Remote Tracking Stations to reverse 
or stay District Court’s injunctive order until U.S. GAO ruled on 
protest of unsuccessful offeror that had been filed prior to request for 
injunctive relief, findings of fact and conclusions of law of District Court 
are not entitled to comity, for Court of Appeals made it plain that 
District Court’s opinion was not to be considered on merits and, therefore, 
consistent with GAO’s function as described in Wheelabrator Corp. v. 
Chafee, 455 F. 2d 1306, Court will be advised of GAO’s independent 
Views amr Comenumanite'. OS. S555 22s coe See SR Ee att 


Interest 
Civil Service retroactive annuity payments 
Account chargeable with interest 


Interest included in awards of retroactive payments of Civil Service 
annuities to plaintiffs in 338 F. Supp. 1141, from date of eligibility to 
date of judgment—awards based on fact that so-called Hiss Act, as 
amended, 5 U.S.C. 8311 et seg. under which payments were withheld 
was an ex post facto law that punished plaintiffs for conduct that occurred 
prior to its enactment—is payable, together with annuities, from Civil 
Service Retirement and Disability Fund and not from permanent 
indefinite appropriation for judgments contained in 31 U.S.C. 724a, 
since interest is part of damages awarded. However, as interest is payable 
only when provided for in statutes and contracts, in absence of court 
decision to contrary, obligation to pay interest does not extend to those 
individuals who did not sue but by virtue of 338 F. Supp. 1141 are 
entitled to retroactive payment of annuity_____.-._.---------------- 


Jurors 

Fees 

Government employees in Federal courts 
Sequestered jurors 

Fact that jury duty involves only 8 hours of absence from Federal 
position does not entitle Federal employee sequestered for 49 days as 
alternate juror in U.S. District Court to additional jury fees for 16 hours 
a day on basis of “two-thirds rule” for days that were within employee’s 
regular tour of duty and for which jury fees were not paid in accordance 
with 5 U.S.C. 5537, which prohibits payment to employee of U.S. for 
jury duty in U.S. courts while in pay status in civilian position, as it is 
immaterial whether employee’s pay status involved only part of period 
of jury service since there is no authority to pay jury fees on pro rata 
basis. Overruled by 53 Comp. Gen.——. (B-70371, Dec. 6, 1973).------ 
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COURTS—Continued 


Jurors—Continued 

Fees—Continued 

Government employees in State courts 
Travel expenses in lieu of fees 

When jury services are performed in courts of Calvert, Charles, 
Prince George’s and St. Mary’s counties in State of Maryland by 
Federal employees who are granted court leave pursuant to 5 U.S.C. 
6322(a), and are required under 5 U.S.C. 5515 to turn over jury fees for 
credit against salary payments for periods of court leave, expense money 
received as authorized by article 51, section 19(f) of Maryland Code may 
be retained by such employees on basis moneys received are traveling 
expenses within contemplation of section 12 of article 51 of Code rather 
than jury fees and as traveling expenses payments are not within pur- 
MME IO G E  ee en oe eee ee ea eat ee ee 


CREDIT CARDS 


Use 

Service to public 

National Technical Information Service (NTIS), the central clearing- 
house for collection and dissemination of scientific, technical, and 
engineering information and for the establishment of fees under 15 U.S.C. 
1153 for making results of technological research available to industry, 
business, and the general public, may arrange to accept payment by 
means of credit card services since there is no statutory prohibition 
against the Govt. providing services on credit, although the Govt. 
ordinarily does not provide goods or services on a credit basis. Therefore, 
NTIS may contract with a national credit card company for use of its 
credit card service as means of paying for purchases from NTIS, an 
arrangement under which the Govt.’s interest will be adequately pro- 
tected, and which will provide NTIS customers with more rapid and 
RE I ni ee. oc ee a oe eee ce eres 


DAMAGES 


Property. (See PROPERTY) 


DEBT COLLECTIONS 


Waiver 
Civilian employees 
Compensation overpayments 
Effect of employee’s fault 


An employee prematurely retired from Government service who is 
awarded back pay pursuant to 5 U.S.C. 5596 for erroneous separation 
upon restoration to duty, but administrative office failed to deduct from 
payment the amount attributable to the employee’s outside employment, 
is not entitled to waiver of overpayment since collection of overpayment 
would not be against equity and good conscience as employee was aware 
that he was responsible to repay amount of his outside earnings during 
period of erroneous separatior, and collection would not be against 
best interests of the United States, the criteria established in 5 U.S.C. 
5584 for waiver of erroneous administrative payments__-------------- 


Erroneous payment requirement 


Notwithstanding rule that a person on active military duty may not be 
employed to perform services as civilian employee of the Govt. and that 
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DEBT COLLECTIONS—Continued 
Waiver—Continued 
Civilian employees—Continued 
Compensation overpayments—Continued 
Erroneous payment requirement—Continued 

any member who by mistake or otherwise is so employed may not receive 
compensation of the civilian position, a Navy enlisted member er- 
roneously employed for temporary intermittent period of civilian service 
by Council on Environmental Quality may nevertheless be paid in view 
of fact had the civilian compensation been paid, the member could retain 
the payment under the de facto rule or the erroneous payment could be 
waived under 5 U.S.C. 5584. Since no payment occurred, it is appropriate 
to consider for purposes of the waiver statute that the administrative 
error and “‘overpayment”’ arose at time the member entered on duty with 
the understanding of a Govt. obligation to pay for his services_-_---_-_-_-__ 


Military personnel 
Authority to waive 
Public Law 92-453 

Officer of uniformed services who gave wife at time of their divorce a 
promissory note for $1,500 that is being reduced by his mother in amount 
of $30 per month paid to father of his former spouse is not entitled, in 
absence of definitive court decree requiring child support payments for 
son born of marriage, to basic allowance for quarters for child who is in 
custody of his mother since payments are not support payments and there 
is no showing any part of monthly payments are used to support child. 
If requirements for payment of quarters allowance cannot be shown for 
periods officer received allowance, payments are subject to collection 
unless there is for application Pub. L. 92-453, authorizing waiver of cer- 
tain claims of U.S. against members in prescribed circumstances- --- --- 

Navy members assigned in excess of 30 days to ship overhaul at Norfolk 
Naval Shipyard, located 3 miles from home port, Norfolk, Va., who had 
option to move their families at Govt. expense to Norfolk area but chose 
not to do so are not entitled to payment of family separation allowance 
provided by 37 U.S.C. 427(b) (2) as they have no greater right than those 
members who had moved their families to vicinity of Norfolk and because 
they continued to reside with their dependents are not entitled to separa- 
tion allowance. Fact that member did not move his family to vicinity of 
Norfolk in anticipation of extended sea duty gives him no vested right to 
allowance since frequent changes, often at short notice, is an incident of 
military service. Any payments made on basis of misinterpreting 43 
Comp. Gen. 527 would be proper for waiver under 10 U.S.C. 2774__-_-_- 


DECEDENTS’ ESTATES 


Pay, etc., due military personnel 
Beneficiary designations 
Beneficiary predeceases member 


Where brother named by member of uniformed services to share 
with sister retired pay due him at time of death predeceases member and 
only sister and two other brothers survive member, sister does not take 
undistributed one-half share since beneficiary designations made pur- 
suant to 10 U.S.C. 2771(a)(1) became effective upon member’s death 
and, therefore, order of precedence prescribed by sec. 2771(a) applies to 
undistributed share of retired pay due. As member was not survived by 
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DECENDENTS’ ESTATES—Continued 


Pay, etc., the military personal—Continued 
Beneficiary designations—Continued 
Beneficiary predeceases member—Continued 
widow, child, grandchild, or parent, and no legal representative was 
appointed, distribution in accordance with sec. 2771(a)(6) should be 
made to persons, including corporate entity, entitled to take under law 
of domicile of deceased, which accords preference to creditors, or per- 
sons paying creditors, for funeral and last illness expenses 


DEFENSE DEPARTMENT 


Military surplus articles 
Distribution control 


In implementation of sec. 402 of Foreign Assistance Act of 1971 (22 
U.S.C. 2321b), Dept. of Defense required to consider value of excess 
Defense article ordered by any department, agency, or establishment, 
except AID, as expenditure made from funds appropriated under For- 
eign Assistance Act of 1961 for military assistance, unless ordering 
agency certifies to Comptroller General that excess Defense article is 
not to be transferred by grant to foreign country or international organi- 
zation, may charge during fiscal year 1972 amounts not covered by 
certification to appropriate funds, and may adopt interim procedure 
beginning with fiscal year 1973, for use of ‘‘blanket’’ certification to be 
renewed each year, since these procedures will ensure congressional 
control. of Gistripution. of surplus arms. <<< 6. <<<. sosc-s-dseese 


Teachers employed in overseas areas 

Compensation 

Severance pay 

Superintendent-Principal of Air Force Dependents’ School whose 
employment under 20 U.S.C. 241(a) for period of approximately 10 
years was terminated on basis of management’s perogative not to employ 
as provided in par. 8b, sec. 9833, Air Force Civilian Personnel Manual, 
is entitled to severance pay prescribed by 5 U.S.C. 5595. Employee held 
indefinite tenure appointment, even though he was granted limited 
access to procedural rights, and was involuntarily separated from serv- 
ice, not by removal for cause on charges of misconduct, delinquency, or 
inefficiency, requirements that establish eligibility to receive severance 
PAY DEOwsGn Oe O20 mera iee teen oon 3 oo en ~~ 2 eos 


DEPARTMENTS AND ESTABLISHMENTS 

Administrative determinations. (See ADMINISTRATIVE DETER- 
MINATIONS) 

Management 


General Accounting Office recommendation compliance 

Since recommendation that collections made from third party tort- 
feasors pursuant to so-called Federal Medical Care Recovery Act, 
42 U.S.C. 2651-2652, for care and treatment of persons who are injured 
or suffer disease under circumstances creating tort liability upon third 
person should be deposited in Treasury as miscellaneous receipts (31 
U.S.C. 484) rather than to related appropriation account requires 
corrective action, written statements of action taken are required by 
sec. 236 of Legislative Reorganization Act to be submitted to Committees 
on Govt. Operations of both Houses within 60 days and to Committees 
on Appropriations in connection with first request for appropriations 
that is made more than 60 days after date of recommendation - -- ----- 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Program implementation 
Surplus agricultural programs 
Barter program administered by Commodity Credit Corpora- 
tion. (See COMMODITY CREDIT CORPORATION, Barter 
program and agreements) 
Regulations. (See REGULATIONS) 
Services between 
Disputes 
General Accounting Office settlement 
Air Force vouchers submitted by Army Finance Center pursuant to 
7 GAO 8.4(c), which provides for submission of a disputed interagency 
bill for goods or services to GAO for settlement, will be considered to be 
request for an advance decision. Bills submitted which cover cost of 
inadvertent movement of commissary goods outside the United States 
(U.S.) in space-required rather than space-available airlift that Military 
Airlift Command refuses to cancel, may be paid from appropriated 
funds, for although commissaries are required to be self-sustaining, they 
are appropriated fund activities and, furthermore, Pub. L. 92-204 
excludes transportation costs incurred outside U.S. from cost of purchase 
in operation of commissaries. Since interagency orders are obligations 
upon appropriations the same as orders or contracts with private 
contractors, Army operation and maintenance appropriation stated on 
vouchers is properly chargeable 


Jointly beneficial projects 


Sec. 601 of Economy Act of 1932, as amended (31 U.S.C. 686), 
which in effect prohibits agencies other than those specifically so author- 
ized from obtaining interagency services to be procured by contract, 
does not prohibit Environmental Protection Agency (EPA) under its 
statutory authority to cooperate in and coordinate environmental func- 
tions, from entering into jointly beneficial projects with other agencies 
requiring services to be procured by contract. However, sec. 601 will 
continue to apply to EPA with respect to requisitioning or provision of 
interagency services to be procured by contract where such services ure 
of benefit only to requisitioning agency 


Procurement of supplies and services 
Postal Service 


Procurement by Corps of Engineers on behalf of U.S. Postal Service 
pursuant to Memorandum of Understanding is not subject to small 
business set-aside in absence of approval of set-aside by Postal Service 
as required by Memorandum. According to Dept. of Defense, Postal 
Service funds are not appropriated funds to require application of ASPR 
which governs all purchases and contracts by DOD for supplies and 
services, including set-aside procedures—view entitled to great weight. 
However, it is immaterial whether or not funds are considered appro- 
priated funds since 39 U.S.C. 410(a) exempts Postal Service procure- 
ments from Small Business Act, as well as all other Federal laws dealing 
with Federal contracts, and 39 U.S.C. 411 permits executive agencies to 
furnish services to Postal Service on such terms and conditions as agreed 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Services between—Continued 
Reimbursement 
Erroneous request for services 


Although pecuniary liability for errors that led to request for space- 
required rather than space-available Military Airlift Command services 
to move commissary goods outside U.S. would seem to rest on commis- 
sary personnel making erroneous request, there is no basis for assessing 
charges for services on commissary officer since his custodial relationship 
with the Govt. as an accountable officer relates to property and funds, 
and there is no general authority for assessment of charges for losses 
sustained by Govt. as result of errors in judgment or neglect of duty by 
Govt. personnel. Moreover, interagency reimbursement for cost of serv- 
ices performed by billing agency pursuant to lawful authority cannot be 
viewed as a ‘“‘loss’’ to Govt. in usual sense of the word______________- 


Status 
Federal Judicial Center 


As Federal Judicial Center is considered part of judicial branch, its 
employees are within scope of 5 U.S.C. 5721 et seq., regardless of fact 
Center is not specifically listed in statute which authorizes reimburse- 
ment for travel and transportation expenses incurred in reporting to 
position determined by CSC to be in manpower shortage category. 
However, since Center under authority in 28 U.S.C. 625(e) to incur 
expenses incident to operation of Center and not Commission determined 
position of Director of Continuing Education and Training was man- 
power shortage position, expenses incurred by Director in moving to 
first duty station are not reimbursable under 5 U.S.C. 5723, and rule in 
in 22 Comp. Gen. 885 that officer or employee of Govt. must place him- 
self at first duty station at own expense applies___._________________- 


DEPENDENTS 
Status for allowances 
Children 


Children provisionally adopted by Navy member while stationed in 
Great Britain pursuant to the Adoption Act or 1958 (7 Eliz. 2, C. 5) 
Part V, Sec. 53, are considered dependents of the member under 37 
U.S.C. 401, so as to entitle him to a dependents’ allowance and all other 
benefits incident to dependency status while member resides in Great 
Britain in view of tact that although provisional adoption order only 
authorizes custody and removal of children from Great Britain for 
adoption elsewhere, sec. 53(4) of the act provides that the rights, duties, 
obligations, and liabilities prescribed in other sections of the act for an 
adopter shall equal those of natural parents or those created by an adop- 
tion order. However, unless children are actually adopted by member 
after he is transferred from Great Britain, they may not continue to be 
regarded as his'adgpted children. 222i) se Sele Le ee elk 


DETAILS 
Compensation 
Higher grade duties assignment 
GS-12 employee detailed on July 26, 1971, on temporary basis to 
GS-13 position of Chief, Employee Relations Branch in Pacific North- 
west Region of the Forest Service, pending receipt from headquarters 
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DETAILS—Continued 
Compensation—Continued Page 
Higher grade duties assignment—Continued 

of certificate of candidates to fill position, who was not selected when 
position was filled on Aug. 20, 1972, may not be retroactively temporarily 
promoted to GS-13 for period involved. Exceptions to rule that a person- 
nel action may not be effected retroactively to increase right of employee 
to compensation are permitted where personnel action intended is not 
effected through administrative error; where an error deprives employee 
of a right granted by statute or regulation; and where nondiscriminatory 
administrative regulations or policies have not been carried out, and the 
higher level assignment not falling within any of the exceptions, employee 
is only entitled to salary of position to which appointed_____-___---- 920 


DISASTER RELIEF (See STATES, Disaster relief) 
DISCHARGES AND DISMISSALS 
Military personnel 
Discharge erroneous 
Validity of discharge 
Discharge and reenlistment of member of Regular component before 
he was eligible for variable reenlistment bonus (VRB) he was promised 
may not be declared retroactively invalid, in absence of fraud, under 
principle of irrevocability of an executed discharge by competent 
authority, even should member consent to revocation of his reenlistment 
contract, and notwithstanding member’s ineligibility for VRB was 
discovered subsequent to reenlistment, and recovery of benefits re- 
ceived by member incident to discharge and reenlistment is not required. 
However, since member did not qualify for VBR at time of reenlistment 
he is not entitled to bonus even though erroneously informed that he 
was, and later acquisition of required qualifications does not retro- 
actively entitle member to bonus. -.-_.......-...-----.-------- eaeitare 506 


DISCRIMINATION 

Sex 

Elimination of discrimination. (See NONDISCRIMINATION, 

Sex discrimination elimination) 
DISTRICT OF COLUMBIA 

Courts 

Executive Officer 

Benefits status 

Fact that Executive Officer of District of Columbia Courts—position 
established in D.C. Court Reform and Criminal Procedure Act of 
1970—is to receive same compensation as associate judge of Superior 
Court for purpose of giving this nonjudicial officer same stature as 
judge, in order to make him effective administrator, does not entitle 
officer to leave and retirement benefits provided for judges of D.C. courts 
in absence of evidence in legislative history of act that references to 
“pay,” “salary,” or ‘‘compensation’’ cover leave and retirement benefits. 
Application of civil service retirement benefits to officer is for Civil 
Service Commission determination, and Annual and Sick Leave Act of 
1951, as amended, would apply if regular tour of duty is established for 
officer and leave records maintained___.___.____-_- Jebae ee ee 111 
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DISTRICT OF COLUMBIA—Continued 
Fireman and policemen 
Compensation 
Longevity increases 
Basic compensation purposes 
The longevity step increases provided by sec. 110 of District of 
Columbia Police and Firemen’s Salary Act Amendment of 1972 may 
be considered an element of basic compensation in computing overtime 
and holiday pay since act provides longevity pay shall be paid in same 
manner as basic compensation except that it shall not be subject to 
deduction and withholding for retirement and insurance and shall not 
be considered salary for purpose of computing annuities, and although 
legislative history of act makes no reference to including longevity 
compensation increases as part of basic compensation in computing 
overtime and holiday payments, in view of fact that prior to 1972 act 
longevity rates were scheduled rates of pay, any intent to exclude 
longevity compensation from basic compensation for all purposes should 
have been reflected in legislative hsitory of the act____._.______------ 


Redevelopment Land Agency 

Travel expense reimbursement to prospective and new employees 

District of Columbia Redevelopment Land Agency (RLA), although 
Federal corporation, is deemed to be local public agency within frame- 
work of D.C. Govt. for purposes of title I of Housing Act of 1949, as 
amended (5 D.C. Code 717a(g)), which provides for financial assistance 
to local communities, and as agency is not independent office of executive 
branch of Federal Govt., it is not subject to Dept. of Housing and Urban 
Development regulations authorizing payment of travel expenses for 
employment interviews and moving expenses for new employees but 
to regulations that govern D.C. employees, which are same as those for 
Federal employees and, therefore, in absence of specific authority, RLA 
may not pay travel expenses for preemployment interviews or relocation 
expenses to new employees. -.......---------------- air teas ask Sie 2 


ECONOMIC STABILIZATION ACT OF 1970 
Cost-of-living stabilization 

Military pay increases, etc. 

Claim of Air Force sergeant for retroactive increase in basic pay and 
quarters allowance from effective date of act of Sept. 28, 1971, Pub. L. 
92-129, through Nov. 13, 1971, end of 90-day wage-price freeze— 
Aug. 15-Nov. 13, 1971—imposed by E.O. 11615, dated Aug. 15, 1971, 
issued pursuant to Economic Stabilization Act of 1970, as amended, 
may not be allowed since freezing military pay and allowances at rates 
in effect on Aug. 14, 1971, is within broad scope of authority vested in 
the President by Economic Stabilization Act and, furthermore, increase 
for wage-price freeze period not having been provided by law prior to 
Aug. 15, 1971, and by appropriations to cover, increase does not meet 
requirements of sec. 203(c) of Economic Stabilization Act Amendments 
which authorize retroactive payment of increases___________.-------- 
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ENLISTMENTS Page 

Bonus. (See GRATUITIES) 
Fraudulent 

Correction of records 

Although the Secretaries of military depts. concerned may delegate 
performance of certain ministerial duties to correct administrative errors 
in members’ records, changes that involve material fact or create new 
record require a Board for Correction of Military Records action pursu- 
ant to 10 U.S.C. 1552. Therefore, in absence of such proceeding, Adjutant 
General of the Army may not correct record of member retired as an 
Army Sergeant who received bad conduct discharge in 1949 from Navy 
and shortly thereafter used papers and name of a Marine to enlist in 
Regular Army, from which he was retired in 1960, under 10 U.S.C. 3914, 
recalled in 1965, and retired again in 1972, also under sec. 3914, to 
evidence continued service under his own name until effective date of 
second retirement, as such an action would be ineffective to authorize 
pay and allowances, including retired pay, for retirement periods--_-_- 952 


ENVIRONMENTAL PROTECTION AND IMPROVEMENT 

Coordination of efforts 

Requisition of services between agencies 

Sec. 601 of Economy Act of 1932, as amended (31 U.S.C. 686), which 
in effect prohibits agencies other than those specifically so authorized 
from obtaining interagency services to be procured by contract, does 
not prohibit Environmental Protection Agency (EPA) under its statu- 
tory authority to cooperate in and coordinate environmental functions, 
from entering into jointly beneficial projects with other agencies requir- 
ing services to be procured by contract. However, sec. 601 will continue 
to apply to EPA with respect to requisitioning or provision of inter- 
agency services to be procured by contract where such services are of 
benefit only to requisitioning agency _---- PUBL Sh ORES AS 128 


EQUAL EMPLOYMENT OPPORTUNITY 

Labor stipulations. (See CONTRACTS, Labor stipulations, Non- 

discrimination) 
Nondiscrimination clause 

Contracts 

Violation of clause 

Although suspension of progress payments for violations of standard 
Equal Opportunity clause in contract is sanction which is authorized 
by sec. 209(a)(5) of E.O.' 11246, under regulations of Dept. of Labor 
final decision for invoking sanctions referred to in 41 CFR 60-1.24(c) (3) 
is for determination only after contractor has been afforded opportunity 
for hearing. Furthermore, even though contractor’s compliance or non- 
compliance with Equal Opportunity clause is question of fact, 41 CFR 
60-1.1 specifically excludes equal opportunity matters from determina- 
tion under Disputes clause, and determination responsibility therefore 
vests in Contract Compliance Officer or other officials regularly in- 
volved in equal opportunity programs. Thus, contractor’s compliance 
posture is for consideration under regulations and not Progress Payment 
clause and progress payments may not be suspended without hearing-. 476 
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EQUIPMENT 
Automatic Data Processing Systems 
Leases 
Evaluation 
Benchmark/demonstration test 


Determination that offer evaluated on basis of criteria and assigned 
weights contained in request for proposals did not meet mandatory 
requirements for rental of nationwide computer network facilities by 
means of commercially marketed system called ‘‘full-services tele- 
processing’ with access to common data base and, therefore, offeror 
should not be allowed to perform live benchmark/demonstration test 
that would measure proposed system’s network capabilities and cost 
effectiveness was justified because proposal failed to offer for bench- 
marking system to be delivered and used in performance of contract, 
whereas successful offeror, operating national network at time of sub- 
mitting its proposal, met experience requirements of RFP_-----.----- 


Service contracts 
Cost of changing contractors 


Adding cost of program duplication and the time required to check 
out time-sharing computer services program solicited to bids submitted 
by new sources did not favor current contractor, or prevent competition 
because of high cost of changeover as compared with bid prices, since 
evaluation factor represents an accurate depiction of costs to Govt. 
to change contractors, and method of transferring services employed by 
the contracting agency is not subject to question in absence of fraud or 
capricous action since different practice used by business does not alter 
terms of invitation for bids. Furthermore, the quantum of service 
evaluation criteria was not misleading as effect of the criteria on bid 
price was determinable by each bidder at bid preparation time. However, 
substantial difference in bid prices received indicating inadequate com- 
petition to insure a reasonable price, future procedures should be 
revised so bidders can compete effectively against an incumbent 
CE 62h eae nea nke 60 oul Ken her ame k am oe 


EVIDENCE 
Best evidence 
Transportation services 


A motor carrier who transported electrical instruments from N.Y. 
to N. Mex. under Govt. bill of lading noted ‘‘Two Drivers Authorized,” 
for which he was paid on line-haul basis that included regular driver’s 
service is not entitled to reimbursement for driver’s overtime service in 
absence of provision in either Govt. tender I.C.C. 50 or in Military 
Rate Tender IV authorizing such payment; is only entitled to regular 
charges prescribed for extra driver if services were not performed in 
N.Y., computed on basis of actual hours worked as evidenced by 
driver’s logs, which is best support of the claim (4 CFR 54.5); and is 
not entitled to shipment charge based on minimum weight applicable in 
computation of line-haul charges but rather on basis of net weight 
shipped. Furthermore, round the clock charges for both drivers, as 
provided by contract or labor laws, is not responsibility of United 
eMNOR oe eats. oetogskae> nuh: sane aehawbuwens aaer aio ben 
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EVIDENCE—Continued Page 

Substantial new evidence rule 

Supports revocation of retirement 

Member of uniformed services whose temporary disability retirement 
effective Dec. 1, 1971, was canceled as of Feb. 24, 1972, because of con- 
tinued hospitalization and member was restored to temporary dis- 
ability list effective June 1, 1972, is entitled to active duty pay for period 
Dec. 1, 1971, to May 31, 1972, since the indicated need for further 
extensive hospital care of member prior to the contemplated Dec. 1, 
1971, retirement date comprised substantial new evidence sufficient to 
support revocation of first retirement orders, and delay in initiating 
revocation of retirement orders under circumstances of hospitalization is 
not considered unreasonable. Furthermore, commencing June 1, 1972, 
member became entitled to receive retirement pay under 10 U.S.C. 1202, 
computed under Formula 2, 10 U.S.C. 1401, using rates of basic pay 
authorized by E.O. 11638, effective Jan. 1, 1972______-_- yo HNO oe 797 


EXPERTS AND CONSULTANTS 

Authority to hire 

Courts 

The fee and expenses of a psychiatrist for services in criminal case 
that arose under 24 D.C. Code 301(e), which provides for conditional 
release from mental hospital of persons committed when acquitted of 
criminal charges on basis of insanity defense, may be paid notwithstand- 
ing conditional release proceedings are civil in nature whereas judge’s 
order appointing doctor was issued under Rule 28, Federal Rules of 
Criminal Procedure in view of court’s inherent authority to procure 
expert services and, therefore, services are not for payment under 
Criminal Justice Act of 1964. Doctor’s invoice is payable by Adminis- 
trative Office from funds appropriated under Judiciary Appropriation 
Act of 1971 ‘‘for necessary travel and miscellaneous expenses, not other- 
wise provided for, incurred by the judiciary” ..........--- Jesu ens 621 


FAMILY ALLOWANCES 

Separation 

Type 2 

Ship duty 
Residence location 

Navy members assigned in excess of 30 days to ship overhaul at 
Norfolk Naval Shipyard, located 3 miles from home port, Norfolk, Va., 
who had option to move their families at Govt. expense to Norfolk area 
but chose not to do so are not entitled to payment of family separation 
allowance provided by 37 U.S.C. 427(b)(2) as they have no greater 
right than those members who had moved their families to vicinity of 
Norfolk and because they continued to reside with their dependents are 
not entitled to separation allowance. Fact that member did not move his 
family to vicinity of Norfolk in anticipation of extended sea duty gives 
him no vested right to allowance since frequent changes, often at short 
notice, is an incident of military service. Any payments made on basis 
of misinterpreting 43 Comp. Gen. 527 would be proper for waiver under 
TONE, BURN oe eae ee Si oda etm ec eee cae wee ence aaa ame 912 
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FEDERAL AVIATION ADMINISTRATION 
Employees 
Air Traffic Controllers 
Promotions delayed 


Where the Federal Aviation Administration elected, in the exercise of 
its executive function to appoint persons to civilian Govt. service, not 
to promote development Air Traffic Controllers who had satisfied criteria 
for promotion until clarification of Presidential order of Dec. 11, 1972, 
placing freeze on promotions, employees did not become entitled to 
higher salaries prior to date of the agency’s promotional action, notwith- 
standing controllers performed the duties and otherwise qualified for 
promotions, or that an employment agreement may have been executed, 
since under E.O. 11491, the right of promotion is retained by the manage- 
ment officials of an agency. Furthermore, failure to promote is not the 
“unjustified or unwarranted personnel action” contemplated by 5 U.S.C. 
5596 to entitle employees to back pay___...........---.------------ 


FEES 


Airport departures 

Reimbursement 

Airport fees military and civilian personnel are required to pay when 
departing from airports incident to official travel of themselves and 
their immediate families and dependents are reimbursable, if charges 
are reasonable, as transportation expenses on basis Supreme Court in 
92 S. Ct. 1349 (1972) held that user fee imposed on departing passengers 
does not involve unconstitutional burden on interstate commerce, and 
that if funds received by local authorities do not exceed airport costs, 
it is immaterial whether they are expressly earmarked for airport use. 
However, as fees imposed on arriving passengers are held to be un- 
reasonable interference with interstate commerce, they may not be 
reimbursed, but if found valid upon appeal, reimbursement is authorized 
on same: basmins departure 1668. 22222 sw. os ccd See bse eck be seecue 


Attorneys 
Grievance proceedings 
Employee entitlement to fees 


The legal fees awarded a former Foreign Service Officer of the Depart- 
ment of State in a grievance proceeding brought under section 1820 
of Volume 3 of the Foreign Affairs Manual are not reimbursable since 
neither the authority in 22 U.S.C. 810 to procure legal services for the 
protection of the interests of the Government or to enable an officer 
or employee of the Service to carry on his work efficiently, nor the author- 
ity in Public Law 84-885 to incur expenses in unforeseen emergencies 
arising in the diplomatic and consular services apply in the circum- 
stances of a grievance proceeding. .-.___........2.....---..--.-.-s 


Jury. (See COURTS, Jurors, Fees) 
Membership 
Employee v. agency 


Annual dues employee is required to pay for membership in professional 
organization is not reimbursable to employee, even though savings would 
accrue to Govt. from reduced subscription rates, and notwithstanding 
Govt. would benefit from employee’s development as result of member- 
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FEES—Continued 
Membership—Continued 
Employee v. agency—Continued 


ship, since 5 U.S.C. 5946 prohibits use of appropriated funds for payment 
of membership fees or dues of officers and employees of Govt. as in- 
dividuals, except as authorized by specific appropriation, by express 
terms in general appropriation, or in connection with employee training 
pursuant to 5 U.S.C. 4109 and 4110. However, agency is not precluded 
by 5 U.S.C. 5946 from becoming member and paying required dues if 
it is administratively determined to be necessary in carrying out 
SUGOUME SRNR ROUVEUION 6 ois ote 6 cn oo as nadine sane aes 


Parking 

Occupancy tax 

Legal incidence of tax on vendee 

In view of administrative burdens to implement U.S. GAO decision 
of Dec. 10, 1971, 51 Comp. Gen. 367, holding that San Francisco City 
and county tax on occupancy of parking spaces is not chargeable to 
Federal Govt. when Govt-owned vehicle is involved, and that voucher 
for tax in favor of Govt. employee may not be certified for payment, 
decision is modified to permit certifying officers to certify vouchers for 
payment of parking tax in amount of 1 dollar or less in spite of Govt.’s 
immunity to tax, since correct procedure prescribed in 7 GAO 26.2 for use 
of tax exemption certificate when legal incidence of tax is on vendee is not 
available as its use is restricted to purchases on which taxes exceed 1 
dollar. SF Comp. ‘Gen. 367, modined. -...-. 20) 1. <0. See case. 


Passports 

Locally hired overseas employees 

Expenses of obtaining passports and photographs for passports for 
himself and dependents, where no immediate travel is contemplated, 
by locally hired employee with whom transportation agreement was 
executed in accordance with par. C4002-3 of Joint Travel Regs. (JTR), 
Vol. 2, and who has earned renewal agreement travel (C4001 JTR), is 
reimbursable pursuant to C9010-2, JTR, even though actual travel 
may not occur and regulation does not expressly cover locally hired 
American citizens or their dependents, in view of fact that locally hired 
employee who meets conditions of eligibility for renewal agreement 
travel is generally entitled to same benefits as employee recruited state- 
side who is required to renew his passport as result of continued em- 
ployment int fore anges oo oe oe 8 fs See ee 


Psychiatrist 

Court proceedings 

The fee and expenses of a pyschiatrist for services in criminal case 
that arose under 24 D.C. Code 301(e), which provides for conditional 
release from mental hospital of persons committed when acquitted of 
criminal charges on basis of insanity defense, may be paid notwith- 
standing conditional release proceedings are civil in nature whereas 
judge’s order appointing doctor was issued under Rule 28, Federal 
Rules of Criminal Procedure in view of court’s inherent authority to 
procure expert services and, therefore, services are not for payment 
under Criminal Justice Act of 1964. Doctor’s invoice is payable by 
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FEES—Continued 
Psychiatrist—Continued 
Court proceedings—Continued 


Administrative Office from funds appropriated under Judiciary Appro- 
priation Act of 1971 ‘‘for necessary travel and miscellaneous expenses, 
not otherwise provided for, incurred by the judiciary” 


Services to public 
Credit card form of payment 


National Technical Information Service (NTIS), the central clearing- 
house for collection and dissemination of scientific, technical, and en- 
gineering information and for the establishment of fees under 15 U.S.C. 
1153 for making results of technological research available to industry, 
business, and the general public, may arrange to accept payment by 
means of credit card services since there is no statutory prohibition 
against the Govt. providing services on credit, although the Govt. 
ordinarily does not provide goods or services on a credit basis. Therefore, 
NTIS may contract with a national credit card company for use of its 
credit card service as means of paying for purchases from NTIS, an 
arrangement under which the Govt.’s interest will be adequately pro- 
tected, and which will provide NTIS customers with more rapid and con- 
venient service 


FOREIGN CURRENCIES 
(See FUNDS, Foreign) 
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 
Post differentials 
Inclusion in lump-sum leave payments 


In accordance with long-standing rule established by Comptroller 
General decisions, two employees of Agency for International Develop- 
ment, State Dept., who were separated from Federal service in Vientiane, 
Laos, are entitled to lump-sum leave payments that include foreign 
post differential applicable to their service in Vientiane on basis they 
continued in service at foreign post for period covered by lump-sum 
payment, 5 U.S.C. 5551 providing that a “lump-sum payment shall 
equal the pay the employee or individual would have received had he 
remainded in the service until expiration of the period of the annual or 


vacation leave.’’ On basis of this decision, contrary regulations may be 
revised 


Separate maintenance allowance 
Divorced employee jointly responsible for children 


The separate maintenance allowance (SMA) authorized in 5 U.S.C. 
5924 to be paid to an employee when he is assigned to post in foreign 
area that is dangerous, unhealthful, or where living conditions are ad- 
verse in order to enable him to meet additional expense of maintaining 
his wife and/or dependents elsewhere, may be paid to employee whose 
minor children incident to divorce decree have been placed jointly in 
his care and his former spouse since children are his ‘‘dependents”’ 
within meaning of the term as defined in sec. 040m of Standardized 
Regs. (Govt. Civilians, Foreign Areas). However, employee must es- 
tablish his child or children would have resided with him but for cir- 
cumstances warranting payment of SMA, and an affidavit to this effect 
from employee’s former spouse is sufficient to establish entitlement to 
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FOREIGN GOVERNMENTS 


Contracts with United States 
Furtherance of foreign relations 


‘ 


Award of research and development contract on ‘‘sole-source’’ basis 
to Canadian firm pursuant to ‘Memorandum of Understanding in Field 
of Cooperative Development Between U.S. Dept. of Defense and Cana- 
dian Dept. of Defense Production” (Par. 6-507, ASPR) would not 
violate 10 U.S.C. 2304(g) requiring that negotiated procurement be 
awarded on competitive basis after solicitation from “maximum number 
of qualified sources consistent with the nature and requirements of the 
supplies or services to be procured,” as section is not intended to affect 
otherwise legitimate country-to-country arrangements and agreements 
entered into by executive branch in conduct of foreign relations-_---_-_- 


Military assistance 
Grants by other than Defense Department 


In implementation of sec. 402 of Foreign Assistance Act of 1971 (22 
U.S.C. 2321b), Dept. of Defense required to consider value of excess 
Defense article ordered by any department, agency, or establishment, 
except AID, as expenditure made from funds appropriated under Foreign 
Assistance Act of 1961 for military assistance, unless ordering agency 
certifies to Comptroller General that excess Defense article is not to be 
transferred by grant to foreign country or international organization, 
may charge during fiscal year 1972 amounts not covered by certification 
to appropriate funds, and may adopt interim procedure beginning with 
fiscal year 1973, for use of “blanket” certification to be renewed each 
year, since these procedures will ensure congressional control of distri- 
bution of surplus arms 


FOREIGN SERVICE 


Dependents 

Advance travel 

Divorce, etc., prior to employee’s eligibility 

Reimbursement to employee for advance return travel to U.S. of 
spouse and/or minor children who traveled to foreign post as dependents 
but ceased to be dependents as of date employee became eligible for 
return travel because of divorce or annulment of marriage may be pro- 
vided and sec. 126.2, Vol. 6, FAM, amended accordingly under authority 
of 22 U.S.C. 1136—amendment to prescribe that reimbursable travel 
may not be deferred more than 6 months after employee completes 
travel. Govt. has obligation to return dependents at Govt. expense since 
employee and family are sent to overseas post for convenience of Govt. 
and, furthermore, amendment will bring regulation in harmony with 6 
FAM 126.3 and sec. 1.11f of OMB Cir. A-56 


Grievance proceeding 
Legal fees reimbursement 


The legal fees awarded a former Foreign Service Officer of the Depart- 
ment of State in a grievance proceeding brought under section 1820 of 
Volume 3 of the Foreign Affairs Manual are not reimbursable since 
neither the authority in 22 U.S.C. 810 to procure legal services for the 
protection of the interests of the Government or to enable an officer 
or employee of the Service to carry on his work efficiently, nor the 


1147 


Page 


136 


37 


246 





1148 INDEX DIGEST 


FOREIGN GOVERNMENTS—Continued 
Grievance proceeding—Continued 
Legal fees reimbursement—Continued 
authority in Public Law 84-885 to incur expenses in unforeseen emer- 
gencies arising in the diplomatic and consular services apply in the 
circumstances of a grievance proceeding. -.........----------------- 


Promotions 

Delayed 

Annuity computation 

Notwithstanding 4-year delay in promoting Foreign Service Officer 
from FSO-4 to FSO-3 due to age discrimination, officer who will reach 
mandatory retirement age within 8 months of his promotion may not be 
permitted for purpose of increasing annuity payments to pay into Foreign 
Service and Disability Fund additional amounts that would have been 
deducted from his salary and deposited into fund but for the delay. 
Compulsory contributions to retirement fund are based on actual salary 
received and since employee may not be retroactively promoted upon 
removal of age discrimination, his annuity payments are not for com- 
putation on salary of grade FSO-3 prior to date he was promoted to 
DR dt obras. cu oie Sie be tat ban nol.-slenla Joscahaussé 


FUNDS 
Appropriated. (See APPROPRIATIONS) 
Balance of Payments Program 
Reduction of drain 
Buy American Act restrictions usage 


Under invitation for bids to supply softballs that contained “U.S. 
Products Certificate’ clause that required bidders to certify only U.S. 
End Products and Services would be furnished thus implementing 
Balance of Payments Program, sending American produced softball 
core, with covers, needles and thread to Haiti to have covers sewn on 
softball core would constitute manufacturing outside U.S. and precludes 
consideration of bid since phrase “U.S. End Product” stems from Buy 
American Act and requires end product to be supplied to be manufactured 
in U.S. Fact that services to be performed in Haiti would constitute 
less than 3% of cost does not make applicable provision in U.S. Products 
and Service clause that 25% or less of services performed outside U.S. 
will be considered U.S. services since contract contemplated is for 
DIOUNCINON MVR bones. as ths. eo soos 8. aedltsosest decnebde cul san 


Federal aid, grants, etc., to States. (See STATES, Federal aid, 

grants, etc.) 
Federal grants, etc., to other than States 

Applicability of Federal statutes 

Competitive bidding system 

Although Fedl. Govt. is not a party to the contract awarded by 
recipient of a construction grant from the Dept. of Health, Education, 
and Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.), 
HEW had the responsibility of determining whether the conditions of 
grant had been met, and review of records supports advice of HEW to 
grantee that low bidder on the hospital addition solicited failed to meet 
competitive bidding requirements because certification of part I affirm- 
ative action requirements for equal employment opportunity only 
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FUNDS—Continued Page 

Federal grants, etc., to other than States—Contiaued 
Applicability of Federal statutes—Continued 
Competitive bidding system—Continued 

committed the bidder to the local, Cleveland Plan, and because bidder 
had not committed itself to part II affirmative action requirements of 
solicitation, which involved trades not covered by part I, by merely 
signing bid, since nothing in bid would bind bidder to conform to part II 
criteria, and no independent commitment to that part had been sub- 
mitted by the Widder... o-oo sc cc scn ccc ucosnackawccuwseeraeseean 874 


| 
{ 
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Foreign 
United States owned currencies 
Interest earned 


Interest on loans of excess foreign currencies made under sec. 234(c), 
Foreign Assistance Act of 1961, as amended (22 U.S.C. 2196)—currencies 
that are general assets of U.S. held in accounts of Treasury—and 
interest accrued on foreign currency acquired in administration of in- 
surance or guaranty portfolios and held in interest bearing depositories 
designated by Treasurer of U.S. pending their sale for dollars need not 
be deposited into general fund of Treasury as miscellaneous receipts 
pursuant to 31 U.S.C. 484, but may be retained by Overseas Private 
Investment Corporation to carry out its purposes since interest con- 
stitutes “revenues and income transferred to or earned by the corporation 
from whatever source derived” within meaning of sec. 236 of act, which 
authorizes their retention by corporation. -........-.--------------- 54 


Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS) 
Nonappropriated 

Civilian employee activities 

Premium pay for Sunday work 

Prevailing rate employees of nonappropriated fund instrumentalities 
of military departments and Coast Guard who work regularly scheduled 
tours of duty of less than 40 hours a week may not be allowed Sunday 
premium pay under 5 U.S.C. 5550, as added by sec. 10 of Pub. L. 92- 
392, Aug. 19, 1972. Legislative history of act shows it was intent of 
Congress to provide Sunday premium pay for nonappropriated fund 
employees in same amounts and under same conditions as such pay is 
authorized for other Federal prevailing rate employees. Accordingly, 
Civil Service Commission regs. issued pursuant to 5 U.S.C. 5548(b) 
under which Sunday premium pay is allowed prevailing rate employees 
of nonappropriated fund activities should require that such employees 
have basic full-time workweeks of 40 hours, exclusive of regularly 
scheduled overtime, for entitlement to Sunday premium pay-_--------- 923 


Trust 

Indian tribal funds 

Alaska Native Claims Settlement Act 

As natives of Alaska—ultimate beneficiaries of Alaska Native Fund 
established by Alaska Native Claims Settlement Act, Pub. L. 92-203, 
approved Dec. 18, 1971, for distribution to regional corporations—are 
aboriginal groups, legal position of individual Alaskan native is assimi- 
lated to that of other Indians in U.S. Therefore, lack of formal tribal 
organization of natives is not determinative of status of fund, and it 
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FUNDS—Continued 


Trust—Continued 
Indian tribal funds—Continued 
Alaska Native Claims Settlement Act—Continued 
may be properly classified as Indian tribai trust fund that is eligible for 
interest payments under 25 U.S.C. 16la, and for investment pursuant 
to 25 U.S.C. 162a, pending enrollment of natives and distribution of fund 
to regional corporations established by act.__________________-__-_-_- 


GENERAL ACCOUNTING OFFICE 


Claims 

Settlement 

Precedent status 

The fact that the Claims Division of the United States General 
Accounting Office erroneously allowed a claim affords no basis for 
concluding that other similar type claims should be allowed contrary 
to the provisions of the Joint Travel Regs. as construed by the decisions 
of the Comptroller General of the United States and, furthermore, 
collection action will be taken to recoup the amount erroneously paid_- 


Contracts 
Protest procedures. (See CONTRACTS, Protests) 
Decisions 
Advance 
Voucher accompaniment 


Although, normally, Comptroller General of U.S. GAO would not 
render decision to question of law submitted by certifying officer un- 
accompanied by voucher as required by 31 U.S.C. 82d, statutory author- 
ity under which GAO renders decisions to certifying officers, since ques- 
tion submitted is general in nature and will be recurring one, reply to 
question raised is addressed to head of agency under broad authority 
contained in 31 U.S.C. 74, pursuant to which GAO may provide decisions 
to heads of departments on any question involved in payments which 
may bemade by: that: department... . . 2.2256 0i-5022-5.50-5---2-- 


Voucher submission 


Air Force vouchers submitted by Army Finance Center pursuant to 
7 GAO 8.4(c), which provides for submission of a disputed interagency 
bill for goods or services to GAO for settlement, will be considered to be 
request for an advance decision. Bills submitted which cover cost of inad- 
vertent movement of commissary goods outside the United States (U.S.) 
in space-required rather than space-available airlift that Military Airlift 
Command refuses to cancel, may be paid from appropriated funds, for 
although commissaries are required to be self-sustaining, they are appro- 
priated fund activities and, furthermore, Pub. L. 92-204 excludes trans- 
portation costs incurred outside U.S. from cost of purchase obligations 
upon appropriations the same as orders or contracts with private con- 
tractors, Army operation and maintenance appropriation stated on vouch- 
Orn iemromerly GOUMONN Ok ois isos bw acteosnlice dads ei cases 


Court consideration 


In view of fact U.S. Court of Appeals for District of Columbia appears 
to contemplate including decision of U.S. GAO in its consideration of 
appeal taken to denial by U.S. District Court for District of Columbia of 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
Court consideration—Continued 

request for preliminary injunction to prevent performance of operation 
and maintenance contracts pending decision by GAO to protest filed 
prior to filing of motion in District Court, issues raised in bid protest have 
been resolved notwithstanding bid protest would have been dismissed as 
untimely under GAO’s Interim Bid Protest Procedures and Standards 
(4 CFR 20 et seq.) but for interest and involvement of Court of Appeals-__ 


Requests 


Persons authorized to request 
Private parties 

Although in determining whether parent and its subsidiary should 
be treated as separate entities term “day-to-day”’ control was errone- 
ously injected into Labor Dept.’s criteria of de facto control by con- 
tracting agency reviewing equal employment opportunity (EEO) 
compliance of successful contractor with E.O. 11246, ruling in 50 Comp. 
Gen. 627 (1971) that affirmative action plan was not required to be 
submitted by prime contractor for each establishment is upheld upon 
reconsideration of decision at request of third party, as record establishes 
criteria used to determine separate entities of contractor and its sub- 
sidiary was not unreasonable, arbitrary or capricious and that, further- 
more, there is no evidence of attempt to evade EEO obligations -_- -_-- 


Jurisdiction 

Contracts 

Disputes 
Resolution of technical dispute as to acceptability of offer under 
request for proposals for Uninterruptible Power Systems is not function 
of U.S. GAO when administrative judgment is not arbitrary or unrea- 
sonable, and fact that contractor’s past performances were acceptable 
does not make determination arbitrary or unreasonable. Furthermore, 
when unacceptability of proposal involves omitted information that 
relates to basic technical requirements, procuring agency does not have 
duty to request information or clarification; nor is use of predetermined 
cutoff score to determine competitive range improper when score is low 
in comparison with others; and also when technical proposal is totally 
unacceptable, 10 U.S.C. 2304(g) does not require consideration of price 
in determining whether proposal is within competitive range----_---- 


Small business matters 


Determination by SBA Size Appeals Board that two of the firms 
bidding on a procurement containing a 50 percent set aside for award 
to labor surplus area concerns were affiliated through common manage- 
ment and low bidder on the non-set-aside, one of the two firms, could 
not be classified as a small business concern as of date of bid opening for 
purposes of the set-aside priority is a ‘‘conclusive”’ determination that 
will not be reviewed by the U.S. General Accounting Office (GAO) since 
no evidence or argument was presented that was not considered by 
Board. Furthermore, protest to Board without a prior decision thereon 
by cognizant SBA regional office is permitted pursuant to 13 CFR 
121.3-6(b) (1) (ii) ; allegations that protest procedures were not followed 
should have been presented to Board; and delayed protest filed with 
GAO is untimely under 4 CFR 20.2(a) and will not be considered - - - - - - 
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GENERAL ACCOUNTING OFFICE—Continued 

Jurisdiction—Continued 

Contracts—Continued 

Specification compliance evaluations 

Under well-settled rule that drafting of specifications to meet Govt.’s 
minimum needs, as well as determination of whether items offered meet 
specifications, is properly function of procuring agency, absent arbitrary 
action, fact that U.S. GAO staff electrical engineer’s evaluation indicated 
that only two and not four areas relied upon by procuring agency were 
technically unacceptable is not tantamount to arbitrary action on part 
of agency. Therefore, on basis of this honest difference in technical 
opinions, GAO will not substitute its judgment for that of procuring 
agency, which in B-176438(2) was advised that contemporaneous and 
complete written record should be required in future procurements as 
COIN oa, ate dseun ae ook ac kwa bak coe wee 


Recommendations 

Implementation 

Since recommendation that collections made from third party tort- 
feasors pursuant to so-called Federal Medical Care Recovery Act, 42 
U.S.C. 2651-2652, for care and treatment of persons who are injured or 
suffer disease under circumstances creating tort liability upon third 
person should be deposited in Treasury as miscellaneous receipts (31 
U.S.C. 484) rather than to related appropriation account requires cor- 
rective action, written statements of action taken are required by sec. 
236 of Legislative Reorganization Act to be submitted to Committees 
on Govt. Operations of both Houses within 60 days and to Committees 
on Appropriations in connection with first request for appropriations 
that is made more than 60 days after date of recommendation - - - --_--- 

Recommendation that partial cancellation of contract awarded to 
bidder erroneously determined to be low bidder should be changed to 
partial termination for convenience of Govt. and settlement made with 
contractor in accordance with termination for convenience of Govt. 
clause of contract is recommendation for corrective action pursuant to 
sec. 236 of Legislative Reorganization Act of 1970, Pub. L. 91-510, and 
contracting agency is required to submit written statements of action 
taken with respect to recommendation to House and Senate Commit- 
tees on Govt. Operations not later than 60 days from date of recommen- 
dation and to Committees on Appropriations in connection with first 
request for appropriations made more than 60 days after date of 
POCUINTNONMAUION O56 250-2 ol oc 5c Sa oe bs See 

Under sec. 236 of Legislative Reorganization Act of 1970, action taken 
to recommendation to reinstate canceled invitation for bids, copy of 
which was submitted to congressional committees named in sec. 232 of 
act, must be sent by contracting agency to appropriate committees 
within time limitations prescribed in sec. 236......_._------------- 

Offer to furnish indefinite quantity of automatic data processing serv- 
ices under second request for proposals, following termination of contract 
for convenience of Govt. because first solicitation was misstated, that was 
evaluated by adding sum shown for rental and maintenance and ignoring 
“no charge” phrase, was erroneously evaluated since ambiguity was 
patent on its face and discrepancy, pursuant to par. 3-804 of ASPR, 
should have been resolved with offeror. Therefore, negotiations should be 
reopened for term remaining under contract and if protestant makes best 
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GENERAL ACCOUNTING OFFICE—Continued 


Recommendations—Continued 
Implementation—Continued 
offer, existing contract should be terminated for convenience of Govt. 
and contract awarded to protestant. This corrective recommendation 
requires action prescribed by sec. 236 of the Legislative Reorganization 
PO ON ai sa i i ig ch a Sms acca einen dee 
When United States General Accounting Office decision contains 
recommendation for corrective action, copies of the decision are trans- 
mitted to congressional committees named in sec. 232 of the Legislative 
Reorganization Act of 1970, and contracting agency’s attention is 
directed to sec. 236 of act which requires agency to submit written 
statements of action to be taken on recommendation to House and 
Senate Committees on Government Operations not later than 60 days 
after date of decision, and to the Committees on Appropriations in 
connection with the first request for appropriations made by agency 
more than 60 days after date of decision-._._.___.......----------- 
The corrective recommendation that an ambiguous and misleading 
invitation for bids should be canceled and the procurement readvertised 
under revised specifications requires the contracting agency pursuant 
to section 236 of the Legislative Reorganization Act of 1970 to submit 
written statements to the Committees on Government Operations of 
both Houses not later than 60 days after the date of the recommenda- 
tion and to the Committees on Appropriations in connection with the 
first request for appropriations made more than 60 days after the date 
0 SE DORON 5 oes so hin bs Se ee at ae ere 
Recommendation that conflicting bid acceptance periods in invita- 
tions should have been cross-referenced to avoid misleading bidders 
requires corrective administrative action pursuant to sec. 232 of the 
Legislative Reorganization Act of 1970, Public Law 91-510, and there- 
fore copies of the Comptroller General decision containing the recom- 
mendation are being transmitted to appropriate congressional 
committees. Also, sec. 236 of the act requires written statements by 
administrative agency of action to be taken with respect to the recom- 
mendation to be submitted to the House and Senate Committees on 
Government Operations not later than 60 days after date of reeommenda- 
tion and to the Committees on Appropriations in connection with the 
first request for appropriations made more than 60 days after date of 
thie: TOSCMNIONIOREION 6 2 bn ose ods eee eS eRe 


Reporting to Congress 

Under solicitation for conduct of experiments to test and evaluate 
Housing Allowance Experimental Program, which was divided into 
three separate experiments—demand, supply, and administrative 
agency—noncompetitive awards of phase II portion of demand experi- 
ment to other than contractor whose performance under phase I was 
deficient, and of supply and administrative agency experiments (AAE) 
‘indicate proclivity for sole source awards and departure from regulatory 
requirements for competitive bidding (FPR 1-3.101(c)) that is not justi- 
fied on basis of ‘‘unique” contractor capabilities. The selection of AAE 
contractor to complete phase II of the demand experiment was in effect. 
a prequalification of that contractor, and severable portions of the 
unjustified award should be terminated and resolicited on competitive 
basis, and this recommendation for corrective action reported to 
appropriate congressional committees__________------------------- 
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GENERAL SERVICES ADMINISTRATION 

Authority 

Space assignment 

User charges 

Where General Services Admin. (GSA) cannot establish Standard 
Level User Charges (SLUC) for space and services furnished pursuant 
to Public Buildings Amendments of 1972 on basis of commercial rates, 
the GSA Administrator has broad discretion under act to assess charges 
and may assign concessions for blind stands and Federal Credit Unions, 
with concurrence of occupying agencies, and this space together with 
joint use space and parking facilities may be considered to establish 
user charges, and cost of concessions for cafeterias, beauty parlors, etc., 
may be charged occupying agencies on a pro rata reasonable basis. Under 
its authority to assign and reassign space in Govt. owned and leased 
buildings, GSA may assess SLUC rates in buildings occupied by permit 
from another agency, reimbursing the controlling agency; may charge 
for congressional district offices; and may outlease sites until needed for 
construction at fair rental value 


GRANTS 

To other than States. (See FUNDS, Federal grants, etc., to other 

than States) 
To States. (See STATES, Federal aid, grants, etc.) 

GRATUITIES 

Enlistment bonus 

Military specialty requirement 

Since payment of enlistment bonus authorized by sec. 203(a) of 
Pub. L. 92-129 (37 U.S.C. 308a) to aid in filling military combat posi- 
tions by encouraging new enlistments and extension of initial enlistment 
terms is contingent on member qualifying and serving in designated 
military specialty, promulgated regulations should require member to 
be qualified and serving in specialty before gaining entitlement to $3,000 
bonus prescribed for period of at least 3 years service—bonus to be 
paid in lump sum or periodic installments—and should provide that 
member to be eligible for continued bonus installments must maintain 
qualification in his specialty. Furthermore, right of qualified member 
who extends his service vests at time extension is executed, and if member 
is not qualified, his right vests after extension is executed and he com- 
pletes retraining 


Reenlistment bonus 

Critical military skills 

Failure to qualify 

Discharge and reelistment of member of Regular component before 
he was eligible for variable reenlistment bonus (VRB) he was promised 
may not be declared retroactively invalid, in absence of fraud, under 
principle of irrevocability of an executed discharge by competent au- 
thority, even should member consent to revocation of his reenlistment 
contract, and notwithstanding member’s ineligibility for VRB was 
discovered subsequent to reenlistment, and recovery of benefits received 
by member incident to discharge and reenlistment is not required. How- 
ever, since member did not qualify for VRB at time of reenlistment he is 
not entitled to bonus even though erroneously informed that he was, and 
later acquisition of required qualifications does not retroactively entitle 
member to bonus 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Critical military skills—Continued 
Reenlistment for retraining purposes 


Reenlistment that was not for purpose of continuing use of critical 
skill member of the uniformed services held at time of reenlistment but 
was for purpose of retraining member does not create entitlement to 
variable reenlistment bonus provided by 37 U.S.C. 308(g) as military 
service will not receive exact benefit intended from bonus since it will 
neither have continued use of critical skill possessed by member nor 
avoid necessity of training replacement in the skill. Therefore, when it 
is known at time of reenlistment that member will not continue to 
utilize critical skill upon which payment of variable reenlistment bonus 
is based, payment may not be authorized, and this is so even if skill is 
not critical one 


Training leading to a commission 
Naval Academy Preparatory School training 

Variable reenlistment bonus prescribed by 37 U.S.C. 308(g) as an 
additional inducement to first-term enlisted personnel, who possess 
military skills in critically short supply, to reenlist so skills are not lost 
to service, is not payable to enlisted member who was discharged and 
reenlisted while undergoing training in Naval Academy Preparatory 
School (NAPS) program—program which will ultimately qualify him 
for admission to Academy—as there is no relationship between enlisted 
member’s critical skill and his successful completion of NAPS program, 
and fact that member would revert to enlisted service in his critical 


skill if he does not successfully complete program provides no basis to 
pay him variable reenlistment bonus 


Six months’ death 
Inactive duty training 
Direct traveling requirement 


Three National Guard reservists who after reporting for multiple unit 
training assembly 2 incident to inactive duty training authorized by 
32 U.S.C. 502(a)(1), answering roll call, and participating for 65 minutes 
in first assembly, were ordered home to pick up equipment, and while 
traveling in privately owned car were in collision in which 2 members 
were killed and 1 injured, passed out of military control when they 
ceased to perform inactive duty training. Since 65 minutes of scheduled 
training does not create eligibility for pay under 37 U.S.C. 206(a), and 
members were not in training for purposes of 32 U.S.C. 318(2) and 37 
U.S.C. 204(h)(2), situation of deceased does not meet requirements of 
10 U.S.C. 1481(a)(3), authorizing disposition of remains, nor entitle 
injured member to medical care and pay and allowances. However, for 
purposes of death gratuity provided by 32 U.S.C. 321, members are 
considered to have been traveling directly from inactive duty training 


HISS ACT 
_ Persons convicted of certain offenses 
Civil service retirement annuity forfeiture. (See RETIREMENT, 
Civilian, Annuities, Forfeiture, Persons convicted of certain 
offenses) 


522-985 O - 74-75 
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HOSPITALS 

Hill-Burton Act 

Grants-in-aid 

Competitive bidding system applicability 

Although Fedl. Govt. is not a party to the contract awarded by 
recipient of a construction grant from the Dept. of Health, Education, 
and Welfare (HEW) under the Hill-Burton Act (42 U.S.C. 291 et seq.), 
HEW had the responsibility of determining whether the conditions of 
grant had been met, and review of records supports advice of HEW to 
grantee that low bidder on the hospital addition solicited failed to meet 
competitive bidding requirements because certification of part I affirma- 
tive action requirements for equal employment opportunity only com- 
mitted the bidder to the local, Cleveland Plan, and because bidder had 
not committed itself to part II affirmative action requirements of solici- 
tation, which involved trades not covered by part I, by merely signing 
bid, since nothing in bid would bind bidder to conform to part II criteria, 
and no independent commitment to that part had been submitted by 
IR Lee ota wccccsauwceuuawenacoSuseheseueso ‘s 


HOUSING 
Military personnel 
Construction cost limitations 
Waiver 


Although offerors who submitted acceptable technical proposals for 
construction of any or all of three Bachelor Officers Quarters (BOQ) and 
therefore were entitled to bid on project or projects under subsequent 
invitation for bids should have been given more detailed information 
concerning application of per man statutory limitation imposed by 
sec. 706 of Military Construction Act of 1972, and possibility of waiver, 
nevertheless the contracting officer’s recommendation that limitation 
placed on one of the projects should be waived for low overall bidder 
who was not low on major construction item was not unfair to second 
low bidder who should have been aware that sec. 706, and implementing 
pars. 11-110(a) and (c) of Armed Services Procurement Reg. provide 
both for limiting costs and for waiver when limitation is impracticable 
to. impose 


Subsidies 
Housing Allowance Experimental Program 
Evaluation contracts 


Under solicitation for conduct of experiments to test and evaluate 
Housing Allowance Experimental Program, which was divided into three 
separate experiments—demand, supply, and administrative agency— 
noncompetitive awards of phase II portion of demand experiment to 
other than contractor whose performance under phase I was deficient, 
and of supply and administrative agency experiments (AAE) indicate 
proclivity for sole source awards and departure from regulatory require- 
ments for competitive bidding (FPR 1-3.101(c)) that is not justified on 
basis of ‘‘unique’’ contractor capabilities. The selection of AAE contrac- 
tor to complete phase II of the demand experiment was in effect a 
prequatification of that contractor, and severable portion of the un- 
justified award should be terminated and resolicited on competitive 
basis, and this recommendation for corrective action reported to appro- 
priate congressional committees 
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HOUSING—Continued 
Turnkey developers 
Contracts 
Two-step procurement 


The second-step bid, a turnkey project, submitted under two-step 
invitation for bids to design and construct family housing by group 
composed of architects, engineers, land planners, and builders, who was 
joined in second-step by construction firm who had not participated in 
first step—an invitation requirement—but was only principal named in 
bid bond, was properly rejected since construction company, separate 
legal entity, had no authority to bind conventurers responsible for design, 
and bid bond coverage being incomplete was defective. Furthermore, 
information submitted prior to second-step bid identifying construction 
company as coventurer, which was erroneously held to have no legal 
significance, served notice construction firm had no authority to bind its 
coventurers 





HUSBAND AND WIFE 
Divorce 
Children 
Joint custody of parents 


The separate maintenance allowance (SMA) authorized in 5 U.S.C. 
5924 to be paid to an employee when he is assigned to post in foreign 
area that is dangerous, unhealthful, or where living conditions are 
adverse in order to enable him to meet additional expense of maintaining 
his wife and/or dependents elsewhere, may be paid to employee whose 
minor children incident to divorce decree have been placed jointly in his 
care and his former spouse since children are his ‘‘dependents” within 
meaning of the term as defined in sec. 040m of Standardized Regs. 
(Govt. Civilians, Foreign Areas). However, employee must establish 
his child or children would have resided with him but for circumstances 
warranting payment of SMA, and an affidavit to this effect from em- 
ployee’s former spouse is sufficient to establish entitlement to SMA---. 878 


Travel and transportation matters 
Wife’s travel prior to husband’s eligibility 

Reimbursement to employee for advance return travel to U.S. of 
spouse and/or minor children who traveled to foreign post as dependents 
but ceased to be dependents as of date employee became eligible for 
return travel because of divorce or annulment of marriage may be pro- 
vided and sec. 126.2, Vol. 6, FAM, amended accordingly under authority 
of 22 U.S.C. 1136—amendment to prescribe that reimbursable travel 
may not be deferred more than 6 months after employee completes travel. 
Govt. has obligation to return dependents at Govt. expense since em- 
ployee and family are sent to overseas post for convenience of Govt. and, 
furthermore, amendment will bring regulation in harmony with 6 FAM 
126.3 and sec. 1.11f of OMB Cir. A-56 


INDIAN AFFAIRS 
Trust funds 
Alaska Native Claims Settlement Act 
As natives of Alaska—ultimate beneficiaries of Alaska Native Fund 
established by Alaska Native Claims Settlement Act, Pub. L. 92-203, 
approved Dec. 18, 1971, for distribution to regional corporations—are 
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INDIAN AFFAIRS—Continued Page 
Trust funds—Continued 
Alaska Native Claims Settlement Act—Continued 
aboriginal groups, legal position of individual Alaskan native is assimi- 
lated to that of other Indians in U.S. Therefore, lack of formal tribal : 
organization of natives is not determinative of status of fund, and it 
may be properly classified as Indian tribal trust fund that is eligible 
for interest payments under 25 U.S.C. 161a, and for investment pursuant 
to 25 U.S.C. 162a, pending enrollment of natives and distribution of 
fund to regional corporations established by act_.___._--------------- 248 


INTEREST 
Foreign currencies 
Owned by United States 


Interest on loans of excess foreign currencies made under sec. 234(c), 
Foreign Assistance Act of 1961, as amended (22 U.S.C. 2196)—cur- 
rencies that are general assets of U.S. held in accounts of Treasury—and 
interest accrued on foreign currency acquired in administration of 
insurance or guaranty portfolios and held in interest bearing depositories 
designated by Treasurer of U.S. pending their sale for dollars need not 
be deposited into general fund of Treasury as miscellaneous receipts 
pursuant to 31 U.S.C. 484, but may be retained by Overseas Private 
Investment Corporation to carry out its purposes since interest con- 
stitutes “revenues and income transferred to or earned by the corpora- 
tion from whatever source derived’? within meaning of sec. 236 of 
act, which authorizes their retention by corporation_..._...-.-------- 54 


General rule 


Interest included in awards of retroactive payments of Civil Service 
annuities to plaintiffs in 338 F. Supp. 1141, from date of eligibility to 
date of judgment—awards based on fact that so-called Hiss Act, as 
amended, 5 U.S.C. 8311 et seg. under which payments were withheld 
was an ex post facto law that punished plaintiffs for conduct that occurred 
prior to its enactment—is payable, together wih annuities, from Civil 
Service Retirement and Disability Fund and not from permanent 
indefinite appropriation for judgments contained in 31 U.S.C. 724a, 
since interest is part of damages awarded. However, as interest is payable 
only when provided for in statutes and contracts, in absence of court 
decision to contrary, obligation to pay interest does not extend to those 
individuals who did not sue but by virtue of 338 F. Supp. 1141 are 
entitled to retroactive payment of annuity.._...-.------------------ 175 


INTERNATIONAL ORGANIZATIONS 
Military assistance 
Grants by other than Defense Department 


In implementation of sec. 402 of Foreign Assistance Act of 1971 (22 
U.S.C. 2321b), Dept. of Defense required to consider value of excess 
Defense article ordered by any department, agency, or establishment, 
except AID, as expenditure made from funds appropriated under For- 
eign Assistance Act of 1961 for military assistance, unless ordering 
agency certifies to Comptroller General that excess Defense article is 
not to be transferred by grant to foreign country or international orga- 
nization, may charge during fiscal year 1972 amounts not covered by 
certification to appropriate funds, and may adopt interim procedure 
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INTERNATIONAL ORGANIZATIONS—Continued 
Military assistance—Continued 
Grants by other than Defense Department—Continued 
beginning with fiscal year 1973, for use of ‘‘blanket’’ certification to be 
renewed each year, since these procedures will ensure congressional con- 
trol of distribution of surplus arms 


LAW ENFORCEMENT ASSISTANCE ADMINISTRATION 
Grants-in-aid 
‘““Hard-match” requirement 
Exempted funds 


Purpose of ‘‘hard-match’ requirement in Omnibus Crime Control and 

Safe Streets Act of 1968, as amended, which authorizes Law Enforce- 

ment Assistance Admin. (LEAA) to grant funds for strengthening and 
improving law enforcement, being to assure State and local governments 

share in LEAA programs with monies they appropriated, and not to 

) exclude private organizations, the ‘‘hard-match’’ requirement does not 
| prevent use in LEAA-sponsored National Scope projects of matching 
funds from private sources, or use of Model City funds allotted by grantees 

to LEAA projects, as such funds are considered ‘‘money appropriated” 

for purposes of the ‘‘hard-match”’ requirement. The ‘“‘hard-match re- 
quirement” in connection with subgrants to nongovernmental units 

also may be interpreted to permit use of private sources, and as funds 

for the administration of American Samoa lose their Federal identity, 

they meet the requirement 


LEASES 
Congressional approval 
Public buildings equitable distribution 


Requirement in Public Buildings Act of 1959, as amended on June 16, 
1972 (40 U.S.C. 607), that prospectuses of proposed leases be submitted 
to Public Works Committees when average annual rental will exceed 
$500,000 is interpreted to mean rental amount excludes cost of heat, 
light, water, and janitorial services, and to mean congressional approval 
is not required retroactively for leases entered into prior to June 16, 
1972, in absence of express statutory provision; for lease amendments 
that would bring leases within prohibition; and for leases renewed as 
part of interim housing plan. However, since determination whether or 
not to exercise option is tantamount to making new lease, options 
exercised on leases entered into prior to June 16, 1972, that would cause 
75 rental to exceed $500,000, require presentation to Committees unless 
option was included in initial congressional approval 


“Outlease”’ sites 
Construction sites until needed 


Where General Services Admin. (GSA) cannot establish Standard 
Level User Charges (SLUC) for space and services furnished pursuant 
to Public Buildings Amendments of 1972 on basis of commercial rates, 
the GSA Administrator has broad discretion under act to assess charges 
and may assign concessions for blind stands and Federal Credit Unions, 
with concurrence of occupying agencies, and this space together with 
joint use space and parking facilities may be considered to establish 
user charges, and cost of concessions for cafeterias, beauty parlors, etc., 
may be charged occupying agencies on a pro rata reasonable basis. Under 
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LEASES—Continued 
“Outlease” sites—Continued 
Construction sites until needed—Continued 
its authority to assign and reassign space in Govt. owned and leased 
buildings, GSA may assess SLUC rates in buildings occupied by permit 
from another agency, reimbursing the controlling agency; may charge 
for congressional district offices; and may outlease sites until needed fo 
Comstriction és Tair rontel ‘Vahic....... 2. 2.2 oS cn asnss ce 


LEAVES OF ABSENCE 
Annual and Sick Leave Act 
Coverage 
District of Columbia Courts Executive Officer 


Fact that Executive Officer of District of Columbia Courts—position 
established in D.C. Court Reform and Criminal Procedure Act of 1970— 
is to receive same compensation as associate judge of Superior Court 
for purpose of giving this non-judicial officer same stature as 
judge, in order to make him effective administrator, does not entitle 
officer to leave and retirement benefits provided for judges of D.C. 
courts in absence of evidence in legislative history of act that references 
to “pay,” “salary,” or ‘‘compensation” cover leave and retirement 
benefits. Application of civil service retirement benefits to officer is 
for Civil Service Commission determination, and Annual and Sick 
Leave Act of 1951, as amended, would apply if regular tour of duty is 
established for officer and leave records maintained___._._.___------- 


Civilians on military duty 
Entitlement 
ROTC training 


A civilian employee attending ROTC advanced camp under authority 
of 10 U.S.C. 2109, which is not considered active duty in the Armed 
Forces, may be allowed annual leave available to him for the period 
he was performing field training as an ROTC cadet since longstanding 
rule that actual military service is incompatible with concurrent Federal 
service is not for application in view of fact that ROTC training is 
distinct in many respects from active military service, and as perform- 
ance of ROTC field training does not involve the holding of a civilian 
position for purposes of 5 U.S.C. 5533a, which prohibits receipt of basic 
pay for more than one position for more than an aggregate of 40 hours 
ip Gny sl) ORNCNMAR WOOK oo ei bob sae od aes os wi Serer Ske ic 


Leave, etc., status 


National Guard technician employed under 32 U.S.C. 709, who upon 
completion of civilian workday departs for 2 weeks full-time training 
duty as National Guardsman for course of instruction pursuant to 32 
U.S.C. 505, and returns home in military travel status shortly after 
midnight, reporting to civilian position same day, is entitled to civilian 
pay without charge to military or civilian leave for day of departure 
since civilian duties were performed by member before he became subject 
to military control and performance of military duties, and to civilian 
compensation for day he reported back to civilian position at which time 
he no longer was subject to military control, and entitlement to military 
pay incident to return travel from training is not incompatible to per- 
formance of civilian duties or payment therefor after termination of 
active military training duty 
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LEAVES OF ABSENCE—Continued 

Civilians on military duty—Continued 

Leave, etc., status—Continued 

National Guard technician who became subject to military control 
upon reporting for full-time training duty to National Guard School 
for recruiters pursuant to 32 U.S.C. 504 after completion of civilian 
workday is entitled under principle in 49 Comp. Gen. 233 to civilian 
pay without charge to leave for day of reporting, even though he may be 
entitled to military pay for that day. However, since full-time training 
duty is active duty under 37 U.S.C. 204(d), which is incompatible with 
civilian service, there is no entitlement under rule in 37 Comp. Gen. 255 
to civilian pay without charge to appropriate leave—military, annual, 
or LWOP—for days subsequent to coming under military control, even 
though duties of military assignment were such that member was able 
to perform civilian duty on those days- ---..-......-.--.--.--.--.-- 


Computation 

Night differential inclusion 

The night differential authorized in 5 U.S.C. 5343(f), as enacted 
by Pub. L. 92-392, approved Aug. 19, 1972, may be considered basic 
pay for purposes of annual and sick leave, and overtime pay for regular 
or irregular hours worked in view of the fact the legislation was enacted 
to unify the long established principle and policies for setting the pay 
of prevailing rate employees, including the Coordinated Federal Wage 
System and decisions of the Comptroller General of the United States____ 


Court 

Witness 

Private litigation 

Employees summoned to appear as private individuals and not in 
official capacities in suit by fellow employee for overtime compensation 
are not entitled to court leave authorized by 5 U.S.C. 6322(b), as 
amended by Pub. L. 91-563, approved Dec. 19, 1970, for period of 
absence in which they appeared as witnesses on behalf of private party 
and without official assignment to such duty. Matter of granting court 
leave to Govt. employee to testify on behalf of private party was re- 
jected in consideration of Pub. L. 91-563, and both FPM, Ch. 630, 
subch. 10-3-d, and FPM Letter 630-21, dated Mar. 30, 1971 provide 
that witness appearing for private party in nonofficial capacity is not 
CHARA A6 CSS JOO) 5c hc 8 eS teed ae bats eae ven 


Home leave travel of overseas employees 

Effect of RIF separation and reinstatement on entitlement 

An employee whose separation in a reduction-in-force action from 
position with Trust Territories of the Pacific Islands in Saipan prior 
to completion of 2 years’ service on Apr. 15, 1972, was found to be 
invalid and he was reinstated to position in Saipan or an equivalent 
position but in lieu he accepted a position with Bureau of Reclamation 
in Denver, and his last day on rolls of Trust Territories was Sept. 10, 
1972, is entitled pursuant to back pay statute, 5 U.S.C. 5596, to home 
leave credit authorized under 5 U.S.C. 6305(a) through Sept. 10, 1972. 
Although employee may count time he did not spend at his foreign 
post due to his erroneous separation for purpose of fulfilling the 24 
months overseas service requirement, limitations imposed on granting 
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LEAVES OF ABSENCE—Continued 


Home leave travel of overseas employees—Continued 

Effect of RIF separation and reinstatement on entitlement—Continued 
home leave disqualified employee for home leave at time he accepted 
the Denver position since there was no intent to return him overseas, 
and he will not qualify for home leave until he has served another 
Gus Petes Sreiietes 6 ia ek os pee eee eae ee eel 


Lump-sum payments 
Rate at which payable 
Allowances inclusion 
Foreign post differential 
In accordance with long-standing rule established by Comptroller 
General decisions, two employees of Agency for International Develop- 
ment, State Dept., who were separated from Federal service in Vietnaine, 
Laos, are entitled to lump-sum leave payments that include foreign post 
differential applicable to their service in Vientiane on basis they con- 
tinued in service at foreign post for period covered by lump-sum payment, 
5 U.S.C. 5551 providing that a ‘lump-sum payment shall equal the pay 
the employee or individual would have received had he remained in the 
service until expiration of the period of the annual or vacation leave.” 
On basis of this decision, contrary regulations may be revised_.------ 


Taxable 
Pennsylvania Personal Income Tax 

Deduction for Pennsylvania Personal Income Tax from lump-sum 
annual leave payments to Federal employees separating from Government 
service (5 U.S.C. 5551(a)) is required notwithstanding that leave balance 
may include leave carried forward from agencies not geographically 
located within Pennsylvania regardless of when leave was earned or 
current residence of employee, and that leave accrued but was not paid 
prior to enactment of tax law or its effective date since for purposes of 
Federal income tax withholding, lump-sum leave payments are wages 
taxable as income for year of receipt and, therefore, payments are sub- 
ject to agreement between U.S. Treasury Dept. and Commonwealth of 
Pa. respecting withholding of tax from compensation of Federal em- 
peepee echt 5. SS Ue et Aer. 8 Beedle ake 


Military personnel 

Leave accrual, charges, etc., legality 

Fractional days 

National Guard technician who after 4 hours of civilian duty takes 
4 hours of annual leave in order to perform military recruiting under 
orders issued pursuant to 32 U.S.C. 505 may receive 4 hours civilian pay 
and 4 hours annual leave as well as any military compensation which 
accrues under his orders since civilian compensation may be paid for 
time worked prior to reporting for military duty, and reservist or member 
of National Guard may be placed on leave, including annual leave, 
while performing active or full-time training duty, and if technician 
wishes to charge absence to allowable military leave charge must be for 1 
day as there is no authority for charging military leave in increments of 
less than 1 day. Since incompatibility rule should not prevent charging 
of less than full 8 hours of annual leave when civilian employee performs 
services for part of day before becoming subject to military control, 
B=153008, Doc. 17, 10GB ae -mpodified....... oo oc cn ccc cee eccceccce 
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LEAVES OF ABSENCE—Continued Page 

Military personnel—Continued 

Leave accrual, charges, etc., legality—Continued 

Fractional days—Continued 

National Guard technician who for period of 5 days performs 4 hours 
of civilian duty each day followed by active military duty as part of year 
around training authorized under 32 U.S.C. 503, defined as ‘‘training per- 
formed from time to time throughout calendar year in varying increments 
as contrasted to 15 consecutive days,” is entitled to civilian pay without 
charge to leave for 4 hours worked in civilian capacity on day he reported 
for military duty, with charge of 4 hours annual leave or full day of mili- 
tary leave for 4 remaining hours of civilian duty day. In order for techni- 
cian to receive compensation from both civilian and military sources, 8 
hours of annual leave or full day of military leave is chargeable for balance 
of 5-day period, since no additional pay would result for part-time per- 
formance of civilian duties without charge to leave__.....-....------- 471 


Payments for unused leave on discharge, etc. 
Court martial forfeiture sentence 


A Marine Corps officer whose sentence for violating Uniform Code of 
Military Justice on Nov. 22, 1972, was approved as to forfeiture of pay 
and allowances, but not as to dismissal, and finally executed on Dec. 18, 
1972, following which officer was detached from duty and ordered to 
travel to his home of record without entitlement to active duty pay and 
allowances, where he was released on Dec. 31, 1972, and transferred to 
Reserves with 45 days unused leave is entitled to pay and allowances 
through Dec. 17, 1972, pursuant to interpretation of 10 U.S.C. 857 and 
871 that day of execution of sentence controls; to mileage for authorized 
travel by privately owned automobile as provided by par. M4157 of 
Joint Travel Regs., but not to payment for unused leave as forfeiture 
imposed was “‘all pay and allowances’. .___.__.-._.---------------- 909 


Status during 
At home awaiting orders 


Graduate from Army nursing school on May 28, 1971, discharged from 
enlisted E-3 status effective Aug. 2, 1971, to accept commission of 2nd 
lieutenant on Aug. 3, 1971, who was not granted ordinary leave, did not 
request excess leave, and was not in absent without leave status for period 
he was at home following commission and compliance with active duty 
orders dated Nov. 1, 1971—Aug. 12, 1971, orders not having been re- 
ceived—did not become entitled to active duty pay and allowances as 
2nd lieutenant until date of necessary compliance with Nov. 1, 1971, 
| orders. However, member may retain pay and allowances he drew as 
private 1st class E-3 for period May 29 to Oct. 31, 1971, since participants 

in Army Student Nurse Program are retained on active duty for usually 
short period between graduation and commissioned service, and mem- 
ber told to remain at home considered himself on active duty_...---- 482 


Without pay status 
Unexcused leave 


Reclassification and immediate induction of individual because he 
failed to keep draft board informed and therefore was declared delinquent 
does not make induction void but merely voidable, and upon discharge 
from Marine Corps, under honorable conditions by reason of erroneous 
induction, member who was absent without authority in nonpay status 
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LEAVE OF ABSENCE—Continued 
Military personnel—Continued 
Without pay status—Continued 
Unexcused leave—Continued 
for 1 year, 7 months, and 13 days out of 2 years, 3 months, and 9 days 
of service is considered de jure member of Corps until discharge for 
pay purposes, and is entitled to full pay and allowances credited to his 
account and remaining unpaid subject, of course, to 37 U.S.C. 503(a) 
which provides for forfeiture of all pay and allowances for period of 
absence without leave or over leave, unless absence is excused as 
UNRWHINONDs che dudannavcel taccawsmseubt Jonsawuhe dss -veub~euedilc 


LEGISLATION 

Continuing resolutions 

Appropriation act restrictions effect 

Although in considering bill for “Department of Labor, and Health, 
Education and Welfare Appropriation Act, 1973,’ House was more 
restrictive than Senate as to number of Federal employees authorized to 
determine compliance with Occupational Safety and Health Act of 
1970, inspection activities of Labor Dept. under 1970 act remain un- 
changed during effective period of Joint Resolution (Pub. L. 92-334), 
which provides continuing appropriations for fiscal year 1972 projects 
until fiscal year 1973 funds become available, for notwithstanding 
that pursuant to sec. 101(a)(3) of Joint Resolution, more restrictive 
language governs, sec. 101(a)(4) controls to make restriction on inspec- 
tion services inapplicable under Joint Resolution in view of fact similar 
restriction was not contained in 1972 appropriation act_____________-_- 


MARITIME MATTERS 
Vessels 
Cargo preference 
American vessels 
Foreign vessels registered in United States 
Carriage of military cargoes in foreign-built vessels entitled to registry 
in U.S., and engaged in foreign trades or trade with trust territories, 
is not precluded by basic cargo preference statutes—act of Apr. 28, 
1904, as amended, and act of Aug. 26, 1954, as amended. Objectives 
of 1904 act—to aid U.S. shipping, to foster employment of U.S. seamen, 
and to promote the U.S. shipbuilding industry—do not exclude foreign- 
built vessels registered in U.S., as such vessels are considered vessels of 
U.S. and entitled to benefits and privileges appertaining to U.S. vessels, 
to extent participation is limited to foreign commerce and trust terri- 
tories, and is not precluded by act of 1954, which insures that at least 
50 percent of all Govt. cargo, whether military or civil, will be trans- 
ported in privately owned ‘‘U.S.-flag commercial vessels,” a term that 
is not:limited to vessels :built.im U8. 2.2. oss one ee cctns Jetesse 


Towage of empty barge 
Prohibition in 10 U.S.C. 2631, Cargo Preference Act of 1904, as 
amended, to effect that ‘‘only vessels of U.S. or belonging to U.S. may 
be used in transportation by sea of supplies bought for Army, Navy, 
Air Force, or Marine Corps,” does not apply to towage of empty barge 
by foreign-flag tug since tug is not supply item and language of act 
as well as court cases which distinguish between contracts of affreight- 
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MARITIME MATTERS—Continued Page 
Vessels—Continued 
Cargo preference—Continued 
American vessels—Continued 
Towage of empty barge—Continued 
ment and contracts for tonnage services indicate preference granted 
U.S. vessels by 1904 Cargo Preference Act is limited to transportation 
by sea of military supplies under contracts of affreightment and pref- 
erence does not extend to towage of empty vessels under ordinary towage 
contracts. Therefore payment under towage contract from appropriated 
finda, NAR WRORORS 5 ice teen cen Ss aes wepetdain~ aetieeniasl= 327 


Sales 
Bid mistake 

Under sales invitation for bids on surplus ships, which provided for 
bid deposit equal to 25 percent of bid, bidder who after bid opening 
alleged bid price increase was overstated by Western Union, and that 
excessive bid deposit made was in anticipation of offering another in- 
crease, may be permitted to withdraw its bid or waive mistake. Bidder 
unable to establish by clear and convincing evidence existence of mistake 
and bid actually intended as required by sec. 1-2.406-3 of Federal 
Procurement Regs. and applicable to sale pursuant to 40 U.S.C. 474(16), 
may not be permitted to correct its bid, but mistake having been made, 
bidder may be allowed to either withdraw bid, since degree of proof 
justifying withdrawal is in no way comparable to that necessary for bid 
correction, or to waive mistake under exception to rule against waiver 
C0 TWIIOINRs co edo wien Sd tha dcndce hedellni ademas comenseder 258 


MEDICAL TREATMENT 

Federal Medical Recovery Act 

Payment for services 

Disposition 

Collections made under so-called Federal Medical Care Recovery Act 
(FMCRA), 42 U.S.C. 2651-2652, for hospital, medical, surgical, or 
dental care and treatment to persons who are injured or suffer disease 
under circumstances creating tort liability upon third person are for 
deposit in Treasury as miscellaneous receipts pursuant to sec. 3617, 
R.S8., 31 U.S.C. 484, as disposition of monies collected from third party 
tortfeasors is not specified in FMCRA, and practice of depositing such 
collections to related appropriation accounts relying on authority in 
10 U.S.C. 2205 should be discontinued since there is not involved sale 
of and payment for services that is contemplated by 10 U.S.C. 2205.... 125 

Since recommendation that collections made from third party tort- 
feasors pursuant to so-called Federal Medical Care Recovery Act, 42 
U.S.C. 2651-2652, for care and treatment of persons who are injured or 
suffer disease under circumstances creating tort liability upon third 
person should be deposited in Treasury as miscellaneous receipts (31 
U.S.C. 484) rather than to related appropriation account requires cor- 
rective action, written statements of action taken are required by sec. 
236 of Legislative Reorganization Act to be submitted to Committees 
on Govt. Operations of both Houses within 60 days and to Committees 
on Appropriations in connection with first request for appropriations 
that is made more than 60 days after date of recommendation - - - - ---- 125 
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MEDICAL TREATMENT—Continued 


Military personnel 
Hospitalization 
Duty within hospital vicinity 
Status of duty 


When member of uniformed services stationed in U.S. is ordered to 
hospital, treatment generally is temporary and does not justify trans- 
portation of dependents. However, if period of hospitalization is pro- 
longed or member is returned from overseas, station change is regarded 
as permanent and member is entitled to transportation of dependents 
and dislocation allowance, and all members, irrespective of having 
dependents, are eligible to have their household effects transported. 
Although members who have basic eligibility for permanent change of 
station allowances incident to hospitalization may not be authorized 
per diem and other temporary duty allowances when assigned duty 
within corporate limits of city or town wherein hospital is located, such 
allowances are payable to members whose home port or duty station is 
in U.S. and whose treatment will not be prolonged 


Reservists 
Injured incident to inactive duty training 


Three National Guard reservists who after reporting for multiple 
unit training assembly 2 incident to inactive duty training authorized 
by 32 U.S.C. 502(a)(1), answering roll call, and participating for 65 
minutes in first assembly, were ordered home to pick up equipment, 
and while traveling in privately owned car were in collision in which 
2 members were killed and 1 injured, passed out of military control 
when they ceased to perform inactive duty training. Since 65 minutes 
of scheduled training does not create eligibility for pay under 37 U.S.C. 
206(a), and members were not in training for purposes of 32 U.S.C. 
318(2) and 37 U.S.C. 204(h)(2), situation of deceased does not meet 
requirements of 10 U.S.C. 1481(a) (3), authorizing disposition of remains, 
nor entitle injured member to medical care and pay allowances. How- 
ever, for purposes of death gratuity provided by 32 U.S.C. 321, members 
are considered to have been traveling directly from inactive duty 
training period 


MESSES 


Availability determination 
Distance factor 


Member of uniformed services at temporary duty or delay point 
where Govt. mess, as defined in par. M1150-4 of Joint Travel Regs., is 
determined not to be available because of distance between lodgings 
and mess location, or because of incompatibility of mess hours with 
duty hours, may be paid per diem at rate authorized when Govt. 
mess is not available on basis that member in travel status is not re- 
quired to use inadequate quarters, unless military necessity, and distance 
is factor in determining impracticability of utilizing Govt. facility. How- 
ever, regardless of distance, if it is practicable to utilize mess for some 
but not all meals because of incompatability of duty hours, breakfast, 
lunch and dinner should be considered separately in determining im- 
practicability of utilizing available mess 
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MILEAGE Page 

Military personnel 

Travel by privately owned automobile 

Between residence and departure terminal 

Officer of uniformed services who used his privately owned automobile 
to reach airport departure point under orders authorizing travel to 
attend conference, but who is prevented from departing due to adverse 
weather conditions and returned home after absence of 4 hours, may 
not be paid per diem since par. M4205-4a of Joint Travel Regs. prohibits 
payment of per diem allowance for round trip performed entirely within 
10-hour period of same calendar day. However, based on rationale in 
B-166490, Apr. 23, 1969, relating to civilian employee, officer for use 
of his automobile is entitled to travel allowance prescribed by par. 
M4401-2, item 2, of regulations, which authorizes mileage for one round 
trip from home to airport, plus parking fees, not to exceed cost of two 
taxicab, fares between those: pointes «626. anesenaceseswennweeusonu 452 


Interstation travel v. travel within limits of duty station 


Travel of Marine officer who was verbally directed to travel by 
privately owned vehicle from permanent duty station at Quantico to 
Marine Headquarters in Arlington, as well as to various locations in 
Washington, D.C., incident to temporary duty—travel subsequently 
approved for reimbursement—is interstation travel within purview of 
37 U.S.C. 404 and reimbursable at 7 cents per mile rate prescribed by 
par. M4203-3b of Joint Travel Regs. rather than at higher rate provided 
by par. M4502-1, pursuant to 37 U.S.C. 408, for travel within limits 
of member’s station. Although 37 U.S.C. 404 requires travel to be 
authorized by written orders, confirmation of verbal orders by compe- 
tent authority shortly after performance of travel as being advantageous 
to Govt. may be accepted for purpose of reimbursing officer_-_----_- 236 


Release from active duty 

A Marine Corps officer whose sentence for violating Uniform Code 
of Military Justice on Nov. 22, 1972, was approved as to forfeiture 
of pay and allowances, but not as to dismissal, and finally executed on 
Dec. 18, 1972, following which officer was detached from duty and 
ordered to travel to his home of record without entitlement to active 
duty pay and allowances, where he was released on Dec. 31, 1972, and 
transferred to Reserves with 45 days unused leave is entitled to pay and 
allowances through Dec. 17, 1972, pursuant to interpretation of 10 
U.S.C. 857 and 871 that day of execution of sentence controls; to 
mileage for authorized travel by privately owned automobile as provided 
by par. M4157 of Joint Travel Regs., but not to payment for unused 
leave as forfeiture imposed was “‘all pay and allowances’’_____------- 909 


Travel by privately owned automobile 

Administrative approval 

Discretionary 

Term “official duty station’ in Civil Service Commission Federal 
Manual Supp. 990-2, book 550, subch. S1-3, which is stated to mean 
“employee’s designated post of duty, limits of which will be corporate 
limits of city or town in which employee is stationed,’’ may only be rede- 
fined by Commission and, therefore, Dept. of Agriculture may not con- 
sider “‘official duty station” in terms of mileage radius in order to better 
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MILEAGE—Continued 
Travel by privately owned automobile—Continued 
Administrative approval—Continued 
Discretionary—Continued 
effectuate purpose of overtime provision contained in 5 U.S.C. 5542(b) (2). 
However, matter of authorizing mileage to employee for use of his auto- 
mobile incident to official travel is discretionary with employing agency - - 


Incident to transfer 
Temporary duty assignment 

Family domicile established by employee, transferred from Fairbanks, 
Alaska, at Ann Arbor, Mich., where he will attend graduate school before 
reporting to new duty station, Wash., D.C., does not constitute perma- 
nent change of station within meaning of OMB Cir. No. A-56, and A-56 
allowances become payable only when employee relocates in Washington. 
Since both old and new stations are not within continental U.S., em- 
ployee is not entitled to a house-hunting trip, and cost of shipping his 
household effects to Ann Arbor is for deduction from his constructive 
cost entitlement to transportation of his effects from Fairbanks to Wash- 
ington. Per diem is payable during training period in lieu of transporting 
family and effects to Ann Arbor (39 Comp. Gen. 140), and payment of 
mileage at 6 cents per mile for employee’s travel to Ann Arbor by pri- 
vately owned automobile, is upon completion of transfer to be deducted 
from entitlement to 12 cents per mile for travel from old to new station, 
and to 6 cents per mile for excess travel due to the training--.__-..----- 


MILITARY PERSONNEL 

Allowances 

Family. (See FAMILY ALLOWANCES) 

Quarters. (See QUARTERS ALLOWANCES) 

Station. (See STATION ALLOWANCES) 
Annuity elections for dependent. (See PAY, Retired, Annuity 

elections for dependents) 
Bachelor officers quarters. (See QUARTERS, Government 

furnished) 
Cadets, midshipmen, etc. 

Subsistence allowance 

Entitlement period 

Subsistence allowance of $100 per month authorized in 37 U.S.C. 
209, as amended by act of Nov. 24, 1971, Pub. L. 92-171, and im- 
plemented by pars. 80401a, b, and d(2)(a) of Dept. of Defense Military 
Pay and Allowances Entitlements Manual, may not be paid to ROTC 
cadet or midshipman appointed under 10 U.S.C. 2107 for 10 full months 
of each academic year if academic year is of shorter duration. In accord- 
ance with legislative history of 1971 act, cadets and midshipmen became 
entitled to subsistence allowance for maximum of 20 months each during 
first 2 years and second 2 years of schooling to preclude payment of 
allowance during vacations when they had no military obligation and, 
therefore, there is no authority to pay allowance to cadets and midship- 

men when they are not in school. -_-_..........-.-...---.-.-..----- 
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MILITARY PERSONNEI—Continued 
Conflict of interest statutes 
Contracting with Government 
Retired members. (See MILITARY PERSONNEL, Retired, 
Contracting with Government) 
Cost-of-living allowances. (See STATION ALLOWANCES, Military 
personnel, Excess living costs outside United States, etc.) 
Courts-martial sentences 
Pay. (See PAY, Courts-martial sentences) 
Death or injury 
Claims against estate. (See DECEDENTS’ ESTATES) 
Escorts 
For disabled military personnel 


Individual not in employ of U.S. Govt. who travels as attendant to 
military member on temporary disability list incapable of traveling 
alone to report for mandatory physical examination required by 10 
U.S.C. 1210(a) in order to avoid termination of his disability retired pay 
may be reimbursed actual transportation costs notwithstanding sec. 
1210(g), authorizing travel and transportation allowances for member, 
does not provide for attendant since use of governmental personnel in- 
volves two round trips, thus making single round trip travel of non- 
governmental personnel more economical and practicable and, therefore, 
beneficial to interests of U.S. B-140144, Aug. 24, 1959, overruled 


Non-governmental personnel 


Wife of Navy member on active duty who incident to travel from 
Libson, Portugal, to the U.S. Air Force Base Torrejon, Spain, via Madrid, 
Spain, and return, as attendant to her husband who was unable to travel 
unaccompanied, is furnished Govt. procured commercial air between 
Libson and Madrid and is provided Govt. quarters, may be reimbursed 
cost of travel via commercial auto from Air Base to Madrid Airport 
upon showing of actual expenses incurred. Payment to wife is approved 
on basis the rationale stated for paying expenses of individuals not 
employed by U.S. incident to traveling as attendant to military mem- 
ber on temporary disability retired list, and as attendant to civilian 
employee is equally applicable to member of uniformed services on 
active duty 


Reservists. (See MILITARY PERSONNEL, Reservists, Death or 
injury) 
Dependents 
Proof of dependency for benefits 
Children 
Children provisionally adopted by Navy member while stationed in 
Great Britain pursuant to the Adoption Act of 1958 (7 Eliz. 2, C.5) Part V, 
Sec. 53, are considered dependents of the member under 37 U.S.C. 401, 
so as to entitle him to a dependents’ allowance and all other benefits 
incident to dependency status while member resides in Great Britain in 
view of fact that although provisional adoption order only authorizes 
custody and removal of children from Great Britain for adoption else- 
where, sec. 53(4) of the act provides that the rights, duties, obligations, 
and liabilities prescribed in other sections of the act for an adopter shall 
equal those of natural parents or those created by an adoption order. 
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MILITARY PERSONNEL—Continued 
Dependents—Continued 
Proof of dependency for benefits—Continued 
Children—Continued 
However, unless children are actually adopted by member after he is 
transferred from Great Britain, they may not continue to be regarded 
asitis.adoptedihildteni S. 222i 7 SPOS BU HT BE ee 675 


Transportation. (See TRANSPORTATION, Dependents) 
Discharges. (See DISCHARGES AND DISMISSALS, Military 
personnel) 
Dislocation allowance 
Members without dependents 
Quarters not assigned 


Member of uniformed services without dependents who is transferred 
to permanent station and furnished certificate of nonavailability of 
Govt. quarters on basis it would be economically advantageous to U.S. 
not to require member to occupy available quarters is entitled to dis- 
location allowance pursuant to par. M9003-1 of Joint Travel Regs., 
implementing 37 U.S.C. 407(a), which authorizes payment of dislocation 
allowance to member that is not assigned to Govt. quarters and is 
furnished certificate of nonavailability of quarters__--_-.------------ 64 
Payment of dislocation allowance to officer of Army Nurse Corps as 
member without dependents who is receiving basic allowance for quarters 
as member with dependents for her mother who will not join her at new 
duty station where she was not assigned Govt. quarters depends on 
whether mother resided with officer at old station. If she did not, officer 
is entitled to dislocation allowance pursuant to par. M9002, JTR, in 
amount equal to applicable monthly rate of quarters allowance prescribed 
for member of officer’s pay grade without dependents, but if mother did 
reside with her at time of transfer, her entitlement to transportation 
for mother precludes payment of allowance even though mother may 
not. Have Chaneed SesiGenees «a5 «soa ansckeh dweees-akidaseedeuue 405 


Dual employment 
Military and civilian services 
Rule 
Notwithstanding rule that a person on active military duty may not 
be employed to perform services as civilian employee of the Govt. and 
that any member who by mistake or otherwise is so employed may not 
receive compensation of the civilian position, a Navy enlisted member 
erroneously employed for temporary intermittent period of civilian 
service by Council on Environmental Quality may nevertheless be paid 
in view of fact had the civilian compensation been paid, the member 
could retain the payment under the de facto rule or the erroneous pay- 
ment could be waived under 5 U.S.C. 5584. Since no payment occurred, 
it is appropriate to consider for purposes of the waiver statute that the 
administrative error and ‘‘overpayment’”’ arose at time the member 
entered on duty with the understanding of a Govt. obligation to pay for 
Wie wenieeesie ic SRS: Soret th: woe lids be dev euses Brae ad 700 
A civilian employee attending ROTC advanced camp under authority 
of 10 U.S.C. 2109, which is not considered active duty in the Armed 
Forces, may be allowed annual leave available to him for the period he 
was performing field training as an ROTC cadet since longstanding 
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MILITARY PERSONNEL—Continued 

Dual employment—Continued 
Military and civilian services—Continued 
Rule—Continued 

rule that actual military service is incompatible with concurrent Federal 
service is not for application in view of fact that ROTC training is dis- 
tinct in many respects from active military service, and as performance 
of ROTC field training does not involve the holding of a civilian position 
for purposes of 5 U.S.C. 5533a, which prohibits receipt of basic pay for 
more than one position for more than an aggregate of 40 hours in any 1 
calendar week 


Enlistments 

Bonus. (See GRATUITIES) 

Generally. (See ENLISTMENTS) 
Escort duty 

Personnel unable to travel unaccompanied. (See MILITARY 

PERSONNEL, Death or injury, Escorts) 

Family separation allowances. (See FAMILY ALLOWANCES, 

Separation) 
Gratuities. (See GRATUITIES) 
Household effects 

Storage. (See STORAGE, Household effects, Military personnel) 

Transportation. (See TRANSPORTATION, Household effects, 

Military personnel) 

Induction into military service 

Void v. voidable 

Reclassification and immediate induction of individual because he 
failed to keep draft board informed and therefore was declared delinquent 
does not make induction void but merely voidable, and upon discharge 
from Marine Corps, under honorable conditions by reason of erroneous 
induction, member who was absent without authority in nonpay status 
for 1 year, 7 months, and 13 days out of 2 years, 3 months, and 9 days of 
service is considered de jure member of Corps until discharge for pay 
purposes, and is entitled to full pay and allowances credited to his ac- 
count and remaining unpaid subject, of course, to 37 U.S.C. 503(a) which 
provides for forfeiture of all pay and allowances for period of absence 
without leave or over leave, unless absence is excused as unavoidable_ -- 


Leaves of absence. (See LEAVES OF ABSENCE, Military personnel) 
Medical treatment. (See MEDICAL TREATMENT, Military 
personnel) 
Mileage. (See MILEAGE, Military personnel) 
Missing, interned, etc., persons 
Quarters and subsistence 
Entitlement 


Enlisted members of uniformed services, whether or not with depend- 
ents, who prior to being carried in missing status (37 U.S.C. 551-558) 
were quartered and subsisted by U.S. Govt., under concept of “changed 
conditions” may be credited with quarters and subsistence allowances 
from beginning of missing status. Statutory provisions involved in 23 
C. G. 207, 895, which were basis for denying allowances to members 
entering ‘‘missing status,’’ have been superseded by secs. 301, 302 of 
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MILITARY PERSONNEL—Continued 


Missing, interned, etc., persons—Continued 
Quarters and subsistence—Continued 
Entitlement—Continued 
Career Compensation Act of 1949 (37 U.S.C. 403) to provide that 
member on active duty is entitled at all times to subsistence and quarters 
in kind or allowances in lieu thereof and, therefore, members determined 
to be in missing status are entitled to monetary allowance in lieu of 
subsistence and quarters in kind from beginning of missing status, 
SEO AOE OGIO, WEE oe ee 25. SSS hea Ue se sSee 


National Guard. (See NATIONAL GUARD, Military personnel) 
Orders. (See ORDERS) 
Overpayments 
Waiver 
Public Law 92-453 authority 


Officer of uniformed services who gave wife at time of their divorce 
a promissory note for $1,500 that is being reduced by his mother in 
amount of $30 per month paid to father of his former spouse is not 
entitled, in absence of definitive court decree requiring child support 
payments for son born of marriage, to basic allowance for quarters for 
child who is in custody of his mother since payments are not support 
payments and there is no showing any part of monthly payments 
are used to support child. If requirements for payments of quarters 
allowance cannot be shown for periods officer received allowance, 
payments are subject to collection unless there is for application Pub. L. 
92-453, authorizing waiver of certain claims of U.S. against members 
in peebereed Ciremnaatete... os ee on Sen eS eee ce 

Navy members assigned in excess of 30 days to ship overhaul at 
Norfolk Naval Shipyard, located 3 miles from home port, Norfolk, 
Va., who had option to move their families at Govt. expenses to Nor- 
folk area but chose not to do so are not entitled to payment of family 
separation allowance provided by 37 U.S.C. 427(b)(2) as they have 
no greater right than those members who had moved their families to 
vicinity of Norfolk and because they continued to reside with their 
dependents are not entitled to separation allowance. Fact that mem- 
ber did not move his family to vicinity of Norfolk in anticipation of 
extended sea duty gives him no vested right to allowance since fre- 
quent changes, often at short notice, is an incident of military service. 
Any payments made on basis of misinterpreting 43 Comp. Gen. 527 
would be proper for waiver under 10 U.S.C. 2774___.....------------ 


Pay. (See PAY) 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Quarters, Government furnished. (See QUARTERS, Government 
furnished) 
Record correction 
Actions that may not be delegated 
Changes of material facts or creation of new records 
Although the Secretaries of military depts. concerned may delegate 
performance of certain ministerial duties to corrrect administrative errors 
in members’ records, changes that involve material fact or create new 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Actions that may not be delegated—Continued 
Changes of material facts or creation of new records—Continued 

record require a Board for Correction of Military Records action pur- 
suant to 10 U.S.C. 1552. Therefore, in absence of such proceeding, 
Adjutant General of the Army may not correct record of member retired 
as an Army Sergeant who received bad conduct discharge in 1949 from 
Navy and shortly thereafter used papers and name of a Marine to enlist 
in Regular Army, from which he was retired in 1960, under 10 U.S.C. 
3914, recalled in 1965, and retired again in 1972, also under sec. 3914, 
to evidence continued service under his own name until effective date 
of second retirement, as such an action would be ineffective to authorize 
pay and allowances, including retired pay, for retirement periods - ----- 


Retirement status 
Disability in lieu of years of service 
Income tax refund 


Correction of military records under 10 U.S.C. 1552 to show deceased 
officer had been retired for disability and not years of service pursuant 
to 10 U.S.C. 8911, created entitlement to refund of income taxes withheld 
since sec. 104(a)(4) of Internal Revenue Code of 1954, as amended, 
provides that disability retired pay is not subject to Federal income tax. 
Claim of officer’s widow for refund of taxes for years denied by IRS as 
barred by applicable statute of limitations may be allowed as being claim 
within meaning of 10 U.S.C. 1552(c) in view of Clyde A. Ray v. United 
States, 197 Ct. Cl. 1, in which court held plaintiff’s claim was not for 
refund of taxes but to effectuate administrative remedy allowed under 
10 U.S.C. 1552, and that shelter of income from taxation is ‘‘ pecuniary 
benefit”’ flowing from record correction...........--.--.------------ 

In settlement of claims for income tax refunds occasioned by correction 
of military records to show disability retirement in lieu of retirement 
for years of service, there is no objection to following the rule in Clyde A. 
Ray. v. United States, 197 Ct. Cl. 1, to the effect that claims for amounts 
withheld for income tax purposes will be treated as ‘“‘pecuniary benefits” 
due within meaning of 10 U.S.C. 1552(c) rather than claim for tax 
refunds. However, claims should be limited to amounts withheld for 
income taxes in years for which IRS is barred from making refunds by 
applicable statute of limitations, and settlement of claims, without 
interest, may be paid from current appropriations available for claims 
under 10 U.S.C. 1552(c). Claimants’ information and advice of IRS 
should be solicited as aids in computing amounts due, and whether 
refunds should be withheld from disbursement to IRS is for that agency 
Cs Cipemenene Ss) SE Se eee 35. OR, BESS TOS eo go 


Reenlistment bonus. (See GRATUITIES, Reenlistment bonus) 
Reservists 

Death or injury 

Disability benefits 
Two distinct periods 

A Navy Reservist who sustained back injury on June 5, 1971, the 
day he reported for 14-day period of training, and who was found 
physically fit to resume training on June 14, 1971, completing training 
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MILITARY PERSONNEL—Continued 


Reservists—Continued 
Death or injury—Continued 
Disability benefits—Continued 
Two distinct periods—Continued 

on June 18, 1971, and who when recalled to extended active duty effec- 
tive Sept. 28, 1971, reported in sick and continued to be treated for back 
injury until discharged on Mar. 9, 1972, for physical disability, is entitled 
to disability benefits prescribed by 10 U.S.C. 6148(a) and 37 U.S.C. 204(i) 
for period of training during which he was physically unfit, and notwith- 
standing the intervening period of apparent recovery—a time during 
which member was not entitled to disability benefits—the member 
unable to perform extended active duty to which ordered because of 
back injury is entitled to disability benefits from date of reporting on 
Sept. 28, 1971, until his case was settled on Mar. 9, 1972.________---_- 


Inactive duty training, etc. 
Injured outside scope of duties 

Three National Guard reservists who after reporting for multiple unit 
training assembly 2 incident to inactive duty training authorized by 
32 U.S.C. 502(a) (1), answering roll call, and participating for 65 minutes 
in first assembly, were ordered home to pick up equipment, and while 
traveling in privately owned car were in collision in which 2 members 
were killed and 1 injured, passed out of military control when they ceased 
to perform inactive duty training. Since 65 minutes of scheduled training 
does not create eligibility for pay under 37 U.S.C. 206(a), and members 
were not in training for purposes of 32 U.S.C. 318(2) and 37 U.S.C. 
204(h) (2), situation of deceased does not meet requirements of 10 U.S.C. 
1481(a) (3), authorizing disposition of remains, nor entitle injured mem- 
ber to medical care and pay and allowances. However, for purposes of 
death gratuity provided by 32 U.S.C. 321, members are considered to 
have been traveling directly from inactive duty training period_------- 


Disability determinations 
Administration of disability benefits program 

In implementation of changes in administration of disability benefits 
program provided by act of June 20, 1949, for National Guard members 
and other reservists, members should be advised to promptly report 
incurrence of disability to enable military services to provide proper 
medical and hospital care, as well as pay and allowances, to disabled 
member. Where member is not provided medical or hospital care so that 
current determination of entitlement to pay and allowances cannot be 
made, any payment to member should be supported each month by 
report from his civilian physician and by statement from member show- 
ing days of military duty or civilian employment, together with name 
SRG TION OP ONION EE nee e lo oo een oa See eee oe eeee ele 


Benefits entitlements 


Upon reconsidering entitlements of National Guard members and 
other reservists under act of June 20, 1949, which prescribes same bene- 
fits for reservists injured or disabled in line of active duty or training as is 
accorded Regular members, although holding that ability to resume 
normal civilian employment is not standard for determining entitlement 
to disability pay where contemporaneous service medical data are avail- 
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MILITARY PERSONNEL—Continued Page 

Reservists—Continued 
Disability determinations—Continued 
Benefits entitlements—Continued 

able must be adhered to as termination of disability pay is based upon 
ability to perform military duty or final disposition of matter, decisions 
that hold physical presence at regular drill or conditional temporary 
assignment to limited duty terminates entitlement to pay and allow- 
ances or medical care and hospitalization will no longer be followed, but 
member must promptly report injury, disease, and current disability 
status to permit action to retire, separate, or refer him to Veterans 
Ish tes this nies pwd RO hem Sateen espa encase tans 99 


Retired 

Contracting with Government 

Prohibition period 
Active duty after retirement effect 

Navy officer transferred pursuant to 10 U.S.C. 6380 to retired list eff. 
July 1, 1967, but retained on active duty and released July 1, 1969, when 
he was employed by subsidiary of boat building company and involved 
in all aspects of Govt. procurement, is subject to prohibition in 37 U.S.C. 
801(c) against payment of retired pay to officer whose activities for 3 yrs. 
after placement of his name on retired list constitute ‘“‘selling’”’ to Govt. 
Since commencement of 3-yr. limitation began to run from date officer’s 
name was placed on retired list, not from date he was released from active 
duty, retired pay forfeiture period ended June 30, 1970; as officer was not 
involved in any serious procurement discussion prior to July 1, 1970, he 
is entitled to retired pay for 3-yr. period subsequent to July 1, 1967___- 3 


Pay. (See PAY, Retired) 
Retirement 
Re-retirement 
Pay status. (See PAY, Retired, Re-retirement) 
Revocation 
New evidence 


Member of uniformed services whose temporary disability retirement 
effective Dec. 1, 1971, was canceled as of Feb. 24, 1972, because of 
continued hospitalization and member was restored to temporary 
disability list effective June 1, 1972, is entitled to active duty pay for 
period Dec. 1, 1971, to May 31, 1972, since the indicated need for 
further extensive hospital care of member prior to the contemplated 
Dec. 1, 1971, retirement date comprised substantial new evidence 
sufficient to support revocation of first retirement orders, and delay in 
initiating revocation of retirement orders under circumstances of hos- 
pitalization is not considered unreasonable. Furthermore, commencing 
June 1, 1972, member became entitled to receive retirement pay under 
10 U.S.C. 1202, computed under Formula 2, 10 U.S.C. 1401, using rates 
of basic pay authorized by E.O. 11638, effective Jan. 1, 1972____-_-- 797 


Six months’ death gratuity. (See GRATUITIES, Six months’ death) 
Station allowances. (See STATION ALLOWANCES, Military 
personnel) 
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MILITARY PERSONNEL—Continued 

Status 

De jure 

Reclassification and immediate induction of individual because he 
failed to keep draft board informed and therefore was declared delinquent 
does not make induction void but merely voidable, and upon discharge 
from Marine Corps, under honorable conditions by reason of erroneous 
induction, member who was absent without authority in nonpay status 
for 1 year, 7 months, and 13 days out of 2 years, 3 months, and 9 days of 
service is considered de jure member of Corps until discharge for pay 
purposes, and is entitled to full pay and allowances credited to his 
account and remaining unpaid subject, of course, to 37 U.S.C. 503(a) 
which provides for forfeiture of all pay and allowances for period of 
absence without leave or over leave, unless absence is excused as 
peepee stot ee Bee Fee ce sascha 2 eee eae 


Subsistence 

Per diem. (See SUBSISTENCE, Per diem) 
Trailer shipments. (See TRANSPORTATION, Household effects, 

Military personnel, Trailer shipment) 
Training 

Leading to a commission 

Variable reenlistment bonus prescribed by 37 U.S.C. 308(g) as an addi- 
tional inducement to first-term enlisted personnel, who possess military 
skills in critically short supply, to reenlist so skills are not lost to service, 
is not payable to enlisted member who was discharged and reenlisted 
while undergoing training in Naval Academy Preparatory School (NAPS) 
program—program which will ultimately qualify him for admission to 
Academy—as there is no relationship between enlisted member’s critical 
skill and his successful completion of NAPS program, and fact that mem- 
ber would revert to enlisted service in his critical skill if he does not suc- 
cessfully complete program provides no basis to pay him variable reen- 
AUNNRNG IN en eed sos os oo oon essen sso SOIT 


Nursing school 
Status upon graduation 


Graduate from Army nursing school on May 28, 1971, discharged from 
enlisted E-3 status effective Aug. 2, 1971, to accept commission of 2nd 
lieutenant on Aug. 3, 1971, who was not granted ordinary leave, did not 
request excess leave, and was not in absent without leave status for 
period he was at home following commission and compliance with active 
duty orders dated Nov. 1, 1971—Aug. 12, 1971, orders not having been 
received—did not become entitled to active duty pay and allowances as 
2nd lieutenant until date of necessary compliance with Nov. 1, 1971, 
orders. However, member may retain pay and allowances he drew as 
private 1st class E-3 for period May 29 to Oct. 31, 1971, since partici- 
pants in Army Student Nurse Program are retained on active duty for 
usually short period between graduation and commissioned service, and 
member told to remain at home considered himself on active duty - - - -- -- 
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MILITARY PERSONNEL—Continued 

Training—Continued 

ROTC advance training 

Civilian employees 

A civilian employee attending ROTC advanced camp under authority 
of 10 U.S.C. 2109, which is not considered active duty in the Armed 
Forces, may be allowed annual leave available to him for the period he 
was performing field training as an ROTC cadet since longstanding rule 
that actual military service is incompatible with concurrent Federal 
service is not for application in view of fact that ROTC training is dis- 
tinct in many respects from active military service, and as performance of 
ROTC field training does not involve the holding of a civilian position 
for purposes of 5 U.S.C. 5533a, which prohibits receipt of basic pay for 
more than one position for more than an aggregate of 40 hours in any 1 
calemiias Weel. 2c2. os. osvinsast ocisia. besa sostcd aed Som. 


Transportation 
Dependents. (See TRANSPORTATION, Dependents, Military 
personnel) 
Household effects. (See TRANSPORTATION, Household effects) 
Travel expenses. (See TRAVEL EXPENSES) 
Uniforms. (See UNIFORMS) 
Veterans. (See VETERANS) 


MISCELLANEOUS RECEIPTS 


Special account v. miscellaneous receipts 
Collections 
Third party tort liability 


Collections made under so-called Federal Medical Care Recovery 
Act (FMCRA), 42 U.S.C. 2651-2652, for hospital, medical, surgical, 
or dental care and treatment to persons who are injured or suffer disease 
under circumstances creating tort liability upon third person are for 
deposit in Treasury as miscellaneous receipts pursuant to sec. 3617, 
R.S., 31 U.S.C. 484, as disposition of monies collected from third party 
tort-feasors is not specified in FMCRA, and practice of depositing such 
collections to related appropriation accounts relying on authority in 
10 U.S.C. 2205 should be discontinued since there is not involved sale 
of and payment for services that is contemplated by 10 U.S.C. 2205_- -- 

Since recommendation that collections made from third party tort- 
feasors pursuant to so-called Federal Medical Care Recovery Act, 42 
U.S.C. 2651-2652, for care and treatment of persons who are injured or 
suffer disease under circumstances creating tort liability upon third 
person should be deposited in Treasury as miscellaneous receipts (31 
U.S.C. 484) rather than to related appropriation account requires 
corrective action, written statements of action taken are required by 
sec. 236 of Legislative Reorganization Act to be submitted to Commit- 
tees on Govt. Operations of both Houses within 60 days and to Com- 
mittees on Appropriations in connection with first request for appro- 
priations that is made more than 60 days after date of recommendation- 
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MISCELLANEOUS RECEIPTS—Continued 
Special account v. miscellaneous receipts—Continued 


Interest 
Foreign currencies 

Interest on loans of excess foreign currencies made under sec. 234(c), 
Foreign Assistance Act of 1961, as amended (22 U.S.C. 2196)—currencies 
that are general assets of U.S. held in accounts of Treasury—and 
interest accrued on foreign currency acquired in administration of in- 
surance or guaranty portfolios and:held in interest bearing depositories 
designated by Treasurer of U.S. pending their sale for dollars need not 
be deposited into general fund of Treasury as miscellaneous receipts 
pursuant to 31 U.S.C. 484, but may be retained by Overseas Private 
Investment Corporation to carry out its purposes since interest con- 
stitutes ‘revenues and income transferred to or earned by the corpora- 
tion from whatever source derived” within meaning of sec. 236 of act, 
which authorizes their retention by corporation. --..._.....-.-------- 


Lapsed appropriations of Post Office Department 


Refunds of transportation charges paid from funds appropriated to 
former Post Office Dept. for fiscal year 1970, and obligated funds for 
1970 and prior fiscal years transferred to the Postal Service and then 
deobligated are for reversion to general fund of the Treasury pursuant 
to 31 U.S.C. 701(a)(2) and not to Postal Service Fund as 39 U.S.C. 
410(a) of the Postal Reorganization Act, which exempts Postal Service 
from Federal laws dealing with budgets or funds, was not effective until 
July 1, 1971, and, therefore, appropriations to former Post Office Dept. 
are subject to 31 U.S.C. 701-708 prescribing closing of appropriation 
accounts available for obligation for definite period, and providing for 
reversion to general fund of Treasury, and lapsed appropriations of Post 
Office Dept. may not be considered assets of Postal Service in absence of 
specific provisions in act to this effect._............-.-------------- 


Replacement contract excess costs 


Excess costs that are due Govt. incident to replacement contract 
awarded upon default by original contractor may be deducted from 
amount earned but withheld from defaulting contractor and excess 
costs transferred from appropriation account in which held to mis- 
cellaneous receipts account ‘3032 Miscellaneous recoveries of excess 
profits and costs” in accordance with general rule that excess costs 
recovered from defaulting contractors or their sureties are required by 
sec. 3617, R.S., 31 U.S.C. 484, to be deposited in Treasury as miscellane- 
ous receipts. Furthermore, there is no distinction between amounts earned 
by but withheld from defaulting contractors and those recovered from 
voluntary payments, litigation, or otherwise_..........-..---------- 


NATIONAL GUARD 


Civilian employees 
Technicians 
Training duty as guardsman 
Compensation and leave status 
National Guard technician employed under 32 U.S.C. 709, who 
upon completion of civilian workday departs for 2 weeks fuli-time 
training duty as National Guardsman for course of instruction pursuant 
to 32 U.S.C. 505, and returns home in military travel status shortly 
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NATIONAL GUARD—Continued 


Civilian employees—Continued 

Technicians—Continued 

Training duty as guardsman—Continued 
Compensation and leave status—Continued 

after midnight, reporting to civilian position same day, is entitled to 
civilian pay without charge to military or civilian leave for day of de- 
parture since civilian duties were performed by member before he 
became subject to military control and performance of military duties, 
and to civilian compensation for day he reported back to civilian position 
at which time he no longer was subject to military control, and entitle- 
ment to military pay incident to return travel from training is not in- 
compatible to performance of civilian duties or payment therefor after 
termination of active military training duty_............-.---.------ 

National Guard technician who became subject to military control 
upon reporting for full-time training duty to National Guard School for 
recruiters pursuant to 32 U.S.C. 504 after completion of civilian workday 
is entitled under principle in 49 Comp. Gen. 233 to civilian pay without 
charge to leave for day of reporting, even though he may be entitled 
to military pay for that day. However, since full-time training duty is 
active duty under 37 U.S.C. 204(d), which is incompatible with civilian 
service, there is no entitlement under rule in 37 Comp. Gen. 255 to civilian 
pay without charge to appropriate leave—military, annual, or LWOP— 
for days subsequent to coming under military control, even though 
duties of military assignment were such that member was able to perform 
GEViRIE Gee Cl GIO ONES 8 nn i oa os nkneeeenameeennes 

National Guard technician who after 4 hours of civilian duty takes 
4 hours of annual leave in order to perform military recruiting under 
orders issued pursuant to 32 U.S.C. 505 may receive 4 hours civilian 
pay and 4 hours annual leave as well as any military compensation 
which accrues under his orders since civilian compensation may be 
paid for time worked prior to reporting for military duty, and reservist 
or member of National Guard may be placed on leave, including annual 
leave, while performing active or full-time training duty, and if technician 
wishes to charge absence to allowable military leave charge must be 
for 1 day as there is no authority for charging military leave in incre- 
ments of less than 1 day. Since incompatibility rule should not prevent 
charging of less than full 8 hours of annual leave when civilian employee 
performs services for part of day before becoming subject to military 
control, B—152908, Dec. 17, 1963, is modified__..............-------- 

National Guard technician who for period of 5 days performs 4 hours 
of civilian duty each day followed by active military duty as part of 
year around training authorized under 32 U.S.C. 503, defined as 
“training performed from time to time throughout calendar year in 
varying increments as contrasted to 15 consecutive days,’’ is entitled 
to civilian pay without charge to leave for 4 hours worked in civilian 
capacity on day he reported for military duty, with charge of 4 hours 
annual leave or full day of military leave for 4 remaining hours of 
civilian duty day. In order for technician to receive compensation from 
both civilian and military sources, 8 hours of annual leave or full day 
of military leave is chargeable for balance of 5-day period, since no 
additional pay would result for part-time performance of civilian duties 
Witty ORE UNEEBUNS oa oven csanacusseenaeesetacaeans 
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NATIONAL GUARD—Continued 

Death or injury 

Disability determinations 

Upon reconsidering entitlements of National Guard members and 
other reservists under act of June 20, 1949, which prescribes same benefits 
for reservists injured or disabled in line of active duty or training as is 
accorded Regular members, although holding that ability to resume 
normal civilian employment is not standard for determining entitlement 
to disability pay where contemporaneous service medical data are 
available must be adhered to as termination of disability pay is based 
upon ability to perform military duty or final disposition of matter, 
decisions that hold physical presence at regular drill or conditional 
temporary assignment to limited duty terminates entitlement to pay 
and allowances or medical care and hospitalization will no longer be 
followed, but member must promptly report injury, disease, and current 
disability status to permit action to retire, separate, or refer him to 
NV Guinan CTI 36k Ss ee Ca ene 

In implementation of changes in administration of disability benefits 
program provided by act of June 20, 1949, for National Guard members 
and other reservists, members should be advised to promptly report 
incurrence of disability to enable military services to provide proper 
medical and hospital care, as well as pay and allowances, to disabled 
member. Where member is not provided medical or hospital care so 
that current determination of entitlement to pay and allowances cannot 
be made, any payment to member should be supported each month by 
report from his civilian physician and by statement from member show- 
ing days of military duty or civilian employment, together with name 
SE GRRE, AE, CAN ae cats och ene a icin on ctminn sien 


While traveling to and from inactive duty training 
Return home for equipment 

Three National Guard reservists who after reporting for multiple unit 
training assembly 2 incident to iractive duty training authorized by 
32 U.S.C. 502(a) (1), answering roll call, and participating for 65 minutes 
in first assembly, were ordered home to pick up equipment, and while 
traveling in privately owned car were in collision in which 2 members 
were killed and 1 injured, passed out of military control when they 
ceased to perform inactive duty training. Since 65 minutes of scheduled 
training does not create eligibility for pay under 37 U.S.C. 206(a), and 
members were not in training for purposes of 32 U.S.C. 318(2) and 37 
U.S.C. 204(h) (2), situation of deceased does not meet requirements of 
10 U.S.C. 1481(a)(3), authorizing disposition of remains, nor entitle 
injured member to medical care and pay and allowances. However, for 
purposes of death gratuity provided by 32 U.S.C. 321, members are 
considered to have been traveling directly from inactive duty training 


Drill pay. (See PAY, Drill) 
Pay, etc., entitlement 

Disaster relief duty ordered by State 

Duty performed by National Guard units ordered by State of Penn- 
sylvania to aid in disaster relief necessitated by extensive flooding in 
State may be considered as annual summer training of units within 
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NATIONAL GUARD—Continued Page 

Pay, etc., entitlement—Continued 
Disaster relief duty ordered by State—Continued 

purview of 32 U.S.C. 502, and Federal funds used for pay and allowance 
purposes, even though ordinarily sec. 502 training is conducted in ac- 
cordance with established training policies, standards, and programs 
approved by Depts. of Army and Air Force in coordination with State 
National Guard organizations, in view of broad discretion vested in 
Secretaries concerned to regulate training of National Guard units___ 35 


NONAPPROPRIATED FUNDS. (See FUNDS, Nonappropriated) 
NONDISCRIMINATION 

Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimina- 

tion) 
Discrimination alleged 

Basis of sex 

Female Air Force officer residing with her officer husband ‘n non-Govt. 
housing who alleges discrimination in denial of her application for 
quarters allowance, which she claimed on basis bachelor officer quarters 
on Air Force base are unsuitable for her because she is married and wishes 
to reside with husband, since other married officers are entitled to BAQ 
at dependent rate but husband receives quarters allowance without 
dependents rate and she receives no allowance, properly was denied 
quarters allowance at without dependent rate as certification of respon- 
sible commander was not based on unavailability of quarters but on 
presumed unsuitablility of quarters for married woman who wishes to 
reside with husband, whereas pursuant to 37 U.S.C. 204 and implement- 
ing regulations, member is not entitled to BAQ on behalf of spouse who 
is on active duty and is entitled to basic pay in her own right. Further, 
see Sup...Ct. No. 71-1604, Jan. 17, 1973................-425smise.c4 514 

Notwithstanding 4-year delay in promoting Foreign Service Officer 
from FSO-4 to FSO-3 due to age discrimination, officer who will reach 
mandatory retirement age within 8 months of his promotion may not 
be permitted for purpose of increasing annuity payments to pay into 
Foreign Service and Disability Fund additional amounts that would have 
been deducted from his salary and deposited into fund but for the delay. 
Compulsory contributions to retirement fund are based on actual salary 
received and since employee may not be retroactively promoted upon 
removal of age discrimination, his annuity payments are not for computa- 
tion on salary of grade FSO-3 prior to date he was promoted to that 
SHOE Noo 20> FEE sewed can bans spsdne bur ehsendanaa penesedy a9 629 


Sex discrimination elimination 
Quarters allowance 


In view of sec. 703, Civil Rights Act of 1964, as amended (42 U.S.C. 
2000e-2), which prohibits job discrimination based on sex, 32 Comp. 
Gen. 364 and other similar decisions holding female member of uniformed 
services, in order to receive increased allowance for quarters on account 
of dependent husband under 37 U.S.C. 403, must not only meet test pre- 
scribed by 37 U.S.C. 401 that husband is dependent for over one-half 
his support but also incapable of self-support due to physical or mental 
incapacity, will no longer be for application prospectively as to in- 
capacity. However, 1964 act does not overcome different dependency 
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NONDISCRIMINATION—Continued 

Sex discrimination elimination—Continued 

Quarters allowance—Continued 
standards prescribed by statute for male and female members; until 
remedial legislation is enacted, 37 U.S.C. 401 controls; female member 
must continue to establish spouse is dependent for over one-half of his 
support to entitle her to increased quarters allowance contrary decisions 
wine Seer De Trem.) oe Soe ook bec ee eee Sus eheliew. Gils 

Payment of basic allowance for quarters (BAQ) under 37 U.S.C. 
403(a) to female Air Force captain, pay grade 0-3, as officer without 
dependents, who resides in non-Govt. quarters with her officer husband 
and his two dependent children by prior marriage, may not be authorized 
in absence of commanding officer’s certification that Govt. quarters are 
unavailable or inadequate, adequacy of quarters to be determined on 
their fitness for use as bachelor quarters without regard to their suita- 
bility for married woman who desires to reside with husband since 
pursuant to Dept. of Defense Instructions 1338.1, which is for applica- 
tion notwithstanding Civil Rights Act of 1964, eligibility of married 
members for BAQ, without dependents, rests with male member and 
female member has no entitlement to allowance unless single quarters 
are not available to her. Further, see Sup. Ct. No. 71-1694, Jan. 17, 


OFFICFRS AND EMPLOYEES 

Accountable officers. (See ACCOUNTABLE OFFICERS) 
Appointments. (See APPOINTMENTS) 
Canal zone. (See CANAL ZONE) 
Certifying officers. (See CERTIFYING OFFICERS) 
Compensation. (See COMPENSATION) 
Death or injury 

Liability of Government 

Employee on temporary duty 

Widow of employee who died while on temporary duty away from his 
official station may be paid, pursuant to E.O. 8557, as amended by 
OMB Cir. A-92, issued under authority of 5 U.S.C. 5742, cost of pre- 
paring remains, limited to $250, charges incurred for transporting re- 
mains, including cost of outside shipping case, and preparation of 
casket for shipment, as well as cost of necessary copies of death certificate 
incident to transportation of remains, notwithstanding employee was 
not on authorized leave without pay. However, there is no authority to 
return deceased employee’s privately owned automobile to his home, 
and in accordance with OMB Cir. A-7, per diem for period employee 
was absent without leave is not payable unless absence was due to 
illness or injury and not to employee’s misconduct__......----------- 


Debt collections. (See DEBT COLLECTIONS) 
De facto 

Civilian employment by military personnel 

Notwithstanding rule that a person on active military duty may not 
be employed to perform services as civilian employee of the Govt. and 
that any member who by mistake or otherwise is so emp!oyed may not 
receive compensation of the civilian position, a Navy enlisted member 
erroneously employed for temporary intermittent period of civilian 
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OFFICERS AND EMPLOYEES—Continued 
De facto—Continued 
Civilian employment by military personnel—Continued 

service by Council on Environmental Quality may nevertheless be paid 
in view of fact had the civilian compensation been paid, the member 
co 1ld retain the payment under the de facto rule or the erroneous pay- 
ment could be waived under 5 U.S.C. 5584. Since no payment occurred, 
it is appropriate to consider for purposes of the waiver statute that the 
administrative error and ‘‘overpayment’’ arose at time the member 
entered on duty with the understanding of a Govt. obligation to pay for 


Dependents 
Advance travel 
Overseas employees. (See TRANSPORTATION, Dependents, 
Overseas employees, Advance travel of dependents) 
Separation allowances 
Divorced employee jointly responsible for children 
The separate maintenance allowance (SMA) authorized in 5 U.S.C. 
5924 to be paid to an employee when he is assigned to post in foreign 
area that is dangerous, unhealthful, or where living conditions are ad- 
verse in order to enable him to meet additional expense of maintaining 
his wife and/or dependents elsewhere, may be paid to employee whose 
minor children incident to divorce decree have been placed jointly in 
his care and his former spouse since children are his ‘‘dependents”’ 
within meaning of the term as defined in sec. 040m of Standardized 
Regs. (Govt. Civilians, Foreign Areas). However, employee must 
establish his child or children would have resided with him but for 
circumstances warranting payment of SMA, and an affidavit to this 
effect from employee’s former spouse is sufficient to establish entitle- 
SEG GO Be ee eo eon ewiatawea eee ides 


Details. (See DETAILS) 
Dual compensation. (See COMPENSATION, Double) 
Experts and consultants. (See EXPERTS AND CONSULTANTS) 
Foreign differentials and overseas allowances. (Sce FOREIGN 
DIFFERENTIALS AND OVERSEAS ALLOWANCES) 
Foreign Service. (See FOREIGN SERVICE) 
Household effects 
Storage. (See STORAGE) 
Household effects 
Transportation. (See TRANSPORTATION, Household effects) 
Jury duty 
Fees. (See COURTS, Jurors, Fees) f 
Leaves of absence. (See LEAVES OF ABSENCE) 
Liability 
Government losses 
Errors, neglect of duty, etc. 


Although pecuniary liability for errors that led to request for space- 
required rather than space-available Military Airlift Command services 
to move commissary goods outside U.S. would seem to rest on commis- 
sary personnel making erroneous request, there is no basis for assessing 
charges for services on commissary officer since his custodial relationship 
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OFFICERS AND EMPLOYEES—Continued 

Liability—Continued 

Government losses—Continued 
Errors, neglect of duty, etc.—Continued 

with the Govt. as an accountable officer relates to property and funds, 

and there is no general authority for assessment of charges for losses sus- 

tained by Govt. as result of errors in judgment or neglect of duty by 
Govt. personnel. Moreover, interagency reimbursement for cost of 
services performed by billing agency pursuant to lawful authority cannot 
be viewed as a ‘‘loss” to Govt. in usual sense of the word___----------- 


Membership fees. (See FEES, Membership) 
Moving expenses 
Relocation of employees. (See OFFICERS AND EMPLOYEES, 
Transfers, Relocation expenses) 
Overseas 
Hired locally 
Benefits entitlement 
Expense of obtaining passports and photographs for passports for 
himself and dependents, where no immediate travel is contemplated, by 
locally hired employee with whom transportation agreement was exe- 
cuted in accordance with par. C4002-3 of Joint Travel Regs. (JTR), 
Vol. 2, and who has earned renewal agreement trave (C4001, JTR), is 
reimbursable pursuant to C9010-2, JTR, even though actual travel 
may not occur and regulation does not expressly cover locally hired 
American citizens or their dependents, in view of fact that locally hired 
employee who meets conditions of eligibility for renewal agreement 
travel is generally entitled to same benefits as employee recruited state- 
side who is required to renew his passport as result of continued employ- 
Tien U OOOO Rac oe sce eliae ck entices a pawscd << oaseusaut sagt) 177 




















































Home leave 
RIF separation and reinstatement 
Accrual and grant of leave 


An employee whose separation in a reduction-in-force action from 
position with Trust Territories of the Pacific Islands in Saipan prior to 
completion of 2 years’ service on Apr. 15, 1972, was found to be invalid 
and he was reinstated to position in Saipan or an equivalent position 
but in lieu he accepted a position with Bureau of Reclamation in Denver, 
and his last day on rolls of Trust Territories was Sept. 10, 1972, is 
entitled pursuant to back pay statute, 5 U.S.C. 5596, to home leave 
credit authorized under 5 U.S.C. 6305(a) through Sept. 10, 1972. 
Although employee may count time he did not spend at his foreign post 
due to his erroneous separation for purpose of fulfilling the 24 months 
overseas service requirement, limitations imposed on granting home leave 
disqualified employee for home leave at time he accepted the Denver 
position since there was no intent to return him overseas, and he will 
not qualify for home leave until he has served another qualifying period 
Ec Bn ee gee A EE ee ete at laa La ad 860 





Transportation 

Household effects. (See TRANSPORTATION, Household 
effects, Overseas employees) 

Overtime. (See COMPENSATION, Overtime) 
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OFFICERS AND EMPLOYEES—Continued 


Per diem. (See SUBSISTENCE, Per diem) 
Presidential appointees. (See PRESIDENT, Presidential appointees) 
Promotions 

Compensation. (See COMPENSATION, Promotions) 
Reduction-in-force 

Reemployment after break in service 

Storage of household goods 

An employee who incident to reinstatement to a permanent position 
at an isolated duty station in continental United States within 1 year 
after separation by reduction-in-force action overseas places his house- 
hold effects in nontemporary storage, although entitled to benefits pro- 
vided in 5 U.S.C. 5724a(c) as though he had been transferred in the 
interests of the Govt. without a break in service to location of reemploy- 
ment from separation location, may not be reimbursed for cost of the 
nontemporary storage occasioned by isolated duty station assignment 
since this expense is specifically excluded by sec. 1.3a(7) of Office of 
Management and Budget (OMB) Cir. No. A-56, which implements 
5 U.S.C. 5724a(c). However, pursuant to 5 U.S.C. 5724(a)(2), 60 days 
temporary storage, limited to authorized weight prescribed by sec. 6, 
OMB Cir. No. A-56, may be paid to employee_____-_..-_.---------- 


Reemployment or reinstatement 

Travel and transportation expenses 

When employee separated within U.S. from service in one component 
of Dept. of Defense (DOD) due to reduction in force or transfer of func- 
tions is reemployed at different location by different component within 
DOD after break in service of not more than 1 year, transfer expenses 
that employee is entitled to pursuant to 5 U.S.C. 5724a(c) are payable 
by activity acquiring employee’s services as prescribed by 5 U.S.C. 5724 
(e), which provides that when employee transfers from one agency to 
another, agency to which he transfers pays expenses to new duty station. 
Further authority in 5 U.S.C. 5274(e) and par. C1053-2b(1) (b) of Joint 
Travel Regs. permitting either losing or acquiring agency to pay reloca- 
tion expenses is for application only in cases of transfer without break 
in service. Overruled by 53 Comp. Gen. (B-172594, Aug. 16, 1973) _- 





Relocation expenses 
Transferred employees. (See OFFICERS AND EMPLOYEES, 
Transfers, Relocation expenses) 
Removals, suspensions, etc. 
Compensation. (See COMPENSATION, Removals, suspensions, 
etc.) 
Retirement. (See RETIREMENT) 
Severance pay 
Eligibility 
Overseas teachers 
Superintendent-Principal of Air Force Dependents’ School whose 
employment under 20 U.S.C. 241(a) for period of approximately 10 
years was terminated on basis of management’s prerogative not to employ 
as provided in par. 8b, sec. 9833, Air Force Civilian Personnel Manual, 
is entitled to severance pay prescribed by 5 U.S.C. 5595. Employee held 
indefinite tenure appointment, even though he was granted limited 
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OFFICERS AND EMPLOYEES—Continued 
Severance pay—Continued 
Eligibility—Continued 
Overseas teachers—Continued 
aceess to procedural rights, and was involuntarily separated from service, 
not by removal for cause on charges of misconduct, delinquency, or 


inefficiency, requirements that establish eligibility to receive severance 
pay provided by 5 U.S.C. 5595 


Subsistence 
Per diem. (See SUBSISTENCE, Per diem) 
Training 
Expenses 
Reimbursement 


Payment to Fedl. employees who participate in training away from 
their official station of actual subsistence expenses instead of per diem 
in lieu of subsistence as authorized by 5 U.S.C. 5702(c) when in unusual 
circumstances the per diem provided is insufficient to cover expenses is 
not precluded by 5 U.S.C. 4109, the authority to reimburse an employee 
for various expenses of training including cost of necessary travel and per 
diem “instead of subsistence’? (formerly ‘‘in lieu of subsistence’’) under 
5 U.S.C. subch. I of ch. 57, since nothing in legislative history of the Gov- 
ernment Employees Training Act indicates intent to restrict employees 
undergoing training to reimbursement for subsistence on a per diem 
basis as opposed to actual subsistence expenses. Furthermore 5 U.S.C. 
5702(c) provides for payment of actual subsistence expenses in unusual 
circumstances when authorized per diem is insufficient, and authority to 
pay actual subsistence expenses depends upon entitlement to per diem. - - 

Family domicile established by employee, transferred from Fairbanks, 
Alaska, at Ann Arbor, Mich., where he will attend graduate school before 
reporting to new duty station, Wash., D.C., does not constitute perma- 
nent change of station within meaning of OMB Cir. No. A-56, and A-56 
allowances become payable only when employee relocates in Washington. 
Since both old and new stations are not within continental U.S., em- 
ployee is not entitled to a house-hunting trip, and cost of shipping his 
household effects to Ann Arbor is for deduction from his constructive cost 
entitlement to transportation of his effects from Fairbanks to Washington. 
Per diem is payable during training period in lieu of transporting family 
and effects to Ann Arbor (39 Comp. Gen. 140), and payment of mileage 
at 6 cents per mile for employee’s travel to Ann Arbor by privately owned 
automobile, is upon completion of transfer to be deducted from entitle- 
ment to 12 cents per mile for travel from old to new station, and to 6 
cents per mile for excess travel due to the training 


Transfers 
Relocation expenses 
House purchase 
Agency activity relocation pending 


Employee of Geological Survey who on basis of announcement to all 
employees in Washington Metro. area, dated July 1, 1971, of award of 
building construction contract on June 28, 1971, incident to impending 
move early 1974 of agency to Reston, Va., relocated residence from Hy- 
attsville, Md., to Herndon, Va., pursuant to which she and husband had 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation.expenses—Continued 
House purchase—Continued 
Agency activity relocation pending—Continued 
entered into agreement on Dec. 28, 1971, for purchase of residence and 
made settlement Feb. 18, 1972, is not entitled to relocation expenses 
reimbursement, although July 1, 1971, announcement established notice 
of agency’s move; ‘there is no authority for payment of real estate ex- 
penses until transfer of official stations is consummated or canceled since 
employee may separate from service prior to transfer-_-__...------------ 


Expenses claimed included in selling price 
Claim of employee for closing costs paid by seller and included in 
sales price of residence he purchased in connection with transfer of official 


station which had been denied on grounds the requirements of sub- 
sections 4.1f and 4.3a of OMB Cir. No. A-56, that provide expenses 
claimed must have been paid by employee and supported by documen- 
tation to this effect, had not been met, now may be allowed on basis 
that closing costs added to purchase price are clearly discernible and 
separable from price allocable to realty; that seller who initially paid 
costs regards that purchaser did, although the down and closing pay- 
ments from purchaser’s own funds exceeded closing costs; that documen- 
tation of costs and purchaser’s liability for them have been furnished. 
Contrary holdings are overruled__-_-_- .. S558 3508 RAS eEee Se Ae 


Not consummated 

Employee who incident to transferring to another agency and location 
terminated contract to purchase residence and its supplemental “Use 
and Occupancy Agreement’ is considered to have occupied residence 
under lease arrangement and to be entitled to reimbursement for ex- 
penses incurred within terms of lease as provided by sec. 4.2h of OMB 
Cir. A-56. Under agreement, employee’s claim for credit costs and can- 
cellation fee may be recognized but not cost of cleaning and repairing 
residence since this obligation would be incurred by employee regardless 
of station change. Furthermore, property improvements are not pro- 
vided under 5 U.S.C. 5724(a) or Cir. A-56 and, therefore, costs of 
erecting fence and installing bathroom vanity are not reimbursable_-___ 


‘Settlement date” limitation on property transactions 
Extension 

Notwithstanding contract for sale of residence incident to permanent 
change of station that had been entered into within l-year time limit 
prescribed by sec. 4.le of OMB Cir. No. A-56 had been canceled, and 
that subsequent contract of sale with another purchaser was not executed 
until shortly after expiration of l-year period, cost of selling residence 
may be reimbursed to employee under sec. 4.le, since head of agency, or 
his designee, may extend time limitation in situations other than litiga- 
tion, and reasonable relationship between sale or purchase of residence 
and station transfer may be assumed when contract had been entered 
into in initial year, regardless of whether it had been canceled and was 
not in existence at expiration of initial year. Contrary holdings overruled_ 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters 
Owned by a relative, etc. 


Employees who occupy temporary quarters and are furnished sub- 
sistence in homes of relatives in connection with permanent transfers 
of station may be reimbursed reasonable rental and subsistence charges 
under sec. 8.4, OMB Cir. No. A-56, effective Sept. 1, 1971. Charges are 
not reasonable when relatives are paid same amounts employees would 
pay in motels or restaurants, or are based upon maximum amounts 
reimbursable under regulation. Reasonableness depends on circumstances 
of each case, such as number of individuals involved, extra work per- 
formed by relatives, and need to hire extra help, and, therefore, employees 
should be required to furnish sufficient information to permit reasonable- 
ness determination to be made, and expenses based on estimates of aver- 
age rates per day are not acceptable_-_-_-.._...........---.-------- 


Spouse entitled to military allowances 

Payment of temporary quarters subsistence expenses (TQSE) to 
transferred civilian employee for up to 30 days while he and his de- 
pendents occupy temporary quarters, which expenses are computed on 
basis of actual expenses or per diem percentage for each 10-day period, 
will not violate prohibition against duplicate payments in par. C8253 
of Joint Travel Regs. and sec. 8.2i of OMB Cir. No. A-56 because his 
spouse as a military member on active duty receives basic allowances 
for quarters and for subsistence. The TQSE allowance is intended to 
lessen economic hardship employees face when transferred for con- 
venience of Govt., whereas permanent military allowances cover normal 
day-to-day expenses for food and shelter when not provided by Govt., 
and being in the nature of compensation they are not viewed as dupli- 
en ee adasetemencncseee= 


Transportation for househunting 
Dependent’s per diem allowance 


Since OMB Cir. No. A-56 provides per diem payable to civilian em- 
ployee for his dependents traveling with him incident to change of 
official station should be computed on basis of percentage of per diem 
rate employee would receive if traveling alone, employee who paid 
varying per diem rates while traveling with spouse on househunting 
trip to seek residence at new station and in connection with travel 
performed with dependents from his old to new station is entitled to 
per diem allowance for dependents computed by using average single 
rate applicable to rooms occupied as base upon which dependents’ per 
IP eet ae nue c nana senses meee 


Location other than old or new station 


Family domicile established by employee, transferred from Fairbanks, 
Alaska, at Ann Arbor, Mich., where he will attend graduate school before 
reporting to new duty station, Wash., D.C., does not constitute per- 
manent change of station within meaning of OMB Cir. No. A-56, and 
A-56 allowances become payable only when employee relocates in Wash- 
ington. Since both old and new stations are not within continental U.S., 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Transportation for househunting—Continued 
Location other than old or new station—Continued 

employee is not entitled to a house-hunting trip, and cost of shipping his 
household effects to Ann Arbor is for deduction from his constructive 
cost entitlement to transportation of his effects from Fairbanks to 
Washington. Per diem is payable during training period in lieu of trans- 
porting family and effects to Ann Arbor (39 Comp. Gen. 140), and pay- 
ment of mileage at 6 cents per mile for employee’s travel to Ann Arbor 
by privately owned automobile, is upon completion of transfer to be 
deducted from entitlement to 12 cents per mile for travel from old to new 
station, and to 6 cents per mile for excess travel due to the training_-___ 


Travel expenses. (See TRAVEL EXPENSES) 
Traveltime 

Status for overtime compensation. (See COMPENSATION, 

Overtime, Traveltime) 

Wage board 

Compensation. (See COMPENSATION, Wage board employees) 
Witnesses. (See WITNESSES) 

ORDERS 

Amendment 

After travel commenced 

Military personnel 


Fact that Air Force officer’s orders transferring him from overseas to 
Hancock Field, N.Y., with leave en route were amended to require him 
to interrupt his leave and report for temporary duty at Lowry Air Force 
Base did not change officer’s basic entitlement under his initial orders to 
travel and transportation allowances from old to new station, and pur- 
suant to par. M4207-2d of the Joint Travel Regs., officer was reimbursed 
for travel performed from old station to temporary duty station and 
from there to new station. In addition, officer having returned to his 
leave place for his own convenience although not entitled to travel 
allowance incident to return, may be paid an allowance for travel from 
leave place to temporary duty station since subpar. 2d make no reference 
to situation in which temporary duty was ordered after arrival of mem- 
ber athe plnee Ofileavee ua 2u_ do he Ss eid su sR ee ba ewe 


Cancellation after effective date 


Member of uniformed services whose temporary disability retirement 
effective Dec. 1, 1971, was canceled as of Feb. 24, 1972, because of con- 
tinued hospitalization and member was restored to temporary disability 
list effective June 1, 1972, is entitled to active duty pay for period Dee. 1, 
1971, to May 31, 1972, since the indicated need for further extensive 
hospital care of member prior to the contemplated Dec. 1, 1971, retire- 
ment date comprised substantial new evidence sufficient to support 
revocation of first retirement orders, and delay in initiating revocation 
of retirement orders under circumstances of hospitalization is not con- 
sidered unreasonable. Furthermore, commencing June 1, 1972, member 
became entitled to receive retirement pay under 10 U.S.C. 1202 com- 
puted under Formula 2, 10 U.S.C. 1401, using rates of basic pay author- 
ised by ©. Ch. 1iGee. etective dam. b. 1G0 enn ccc nncnes man nsapencss 
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ORDERS—Continued 


Oral 
Confirmation 
Subsequent 
Timeliness 
Travel of Marine officer who was verbally directed to travel by 
privately owned vehicle from permanent duty station at Quantico to 
Marine Headquarters in Arlington, as well as to various locations in 
Washington, D.C., incident to temporary duty—travel subsequently 
approved for reimbursement—is inter-station travel within purview of 
37 U.S.C. 404 and reimbursable at 7 cents per mile rate prescribed by 
par. M4203-3b of Joint Travel Regs. rather than at higher rate pro- 
vided by par. M4502-1, pursuant to 37 U.S.C. 408, for travel within 
limits of member’s station. Although 37 U.S.C. 404 requires travel to 
be authorized by written orders, confirmation of verbal orders by com- 
petent authority shortly after performance of travel as being advanta- 
geous to Govt. may be accepted for purpose of reimbursing officer- __-_- 


OVERSEAS PRIVATE INVESTMENT CORPORATION 


Interest earned 

Retention by corporation 

Interest on loans of excess foreign currencies made under sec. 234(c), 
Foreign Assistance Act of 1961, as amended (22 U.S.C. 2196)—currencies 
that are general assets of U.S. held in accounts of Treasury—-and interest 
accrued on foreign currency acquired in administration of insurance or 
guaranty portfolios and held in interest bearing depositories designated 
by Treasurer of U.S. pending their sale for dollars need not be deposited 
into general fund of Treasury as miscellaneous receipts pursuant to 31 
U.S.C. 484, but may be retained by Overseas Private Investment Cor- 
poration to carry out its purposes since interest constitutes “revenues 
and income transferred to or earned by the corporation from whatever 
source derived’’ within meaning of sec. 236 of act, which authorizes their 
eI A Ne dc awewcaunncanacactancen 


PATENTS 


Devices used by Government 

License agreements 

Authority of Government to execute 

In absence of specific authority to resort to additional methods for 
compensating patent holders for infringements by the Govt., such as 
the authority granted Dept. of Defense to purchase license agreements 
or administratively settle patent infringement claims, 28 U.S.C. 1498 
prevails and the only remedy available to a patent owner for unauthorized 
patent infringement by the Govt. is by action in Court of Claims for 
recovery of reasonable and entire compensation for use and manufacture 
of a patented item, and since sec. 3 of the Royalty Adjustment Act 
of 1942 has expired, the Dept. of Transportation has no authority 
to enter into a royalty-bearing nonexclusive patent license based on 
past and future departmental procurements to avoid disruption incident 
to ligation In.the Court OF CIMIIS. oo eect eee seco alee eee 
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PATENTS—Continued 


Foreign 

Effect on evaluation of domestic bid, etc. 

Inclusion in a request for proposals of a stationary brake disc drawing 
furnished without restriction to the Air Force under sole-source con- 
tracts in order to create competition or for reverse engineering purposes 
did not violate proprietary data rights where Govt. contracts law in 
recognizing data rights also recognizes such data may be lawfully 
obtained by reverse engineering when the data is not restricted and the 
Govt. acquires title, and since it is incumbent upon contracting agency 
to maximize competition where the assurance of reliability and inter- 
changeability of spare parts may be obtained through competitive 
procurement as well as from sole-source buys from current manu- 
facturer of the item. Furthermore, contracting officer in making an 
award is not obliged to consider possible foreign patent problems since 
such a possibility is too speculative, complex, and burdensome_-------- 


PAY 
Absence without leave 
Unexcused, etc. 


Reclassification and immediate induction of individual because he 
failed to keep draft board informed and therefore was declared delinquent 
does not make induction void but merely voidable, and upon discharge 
from Marine Corps, under honorable conditions by reason of erroneous 
induction, member who was absent without authority in nonpay status 
for 1 year, 7 months, and 13 days out of 2 years, 3 months, and 9 days 
of service is considered de jure member of Corps until discharge for 
pay purposes, and is entitled to full pay and allowances credited to his 
account and remaining unpaid subject, of course, to 37 U.S.C. 503(a) 
which provides for forfeiture of all pay and allowances for period of 
absence without leave or over leave, unless absence is excused as 
Whavenehieeilid<c2.. tagtiuc. Si see a5 shes eacgse ieee ase 


Active duty 
After retirement 
Conflict of interest statute prohibition. (See PAY, Retired, 
Active duty, After Retirement, Conflict of interest statute 
prohibition) 
Re-retirement. (See PAY, Retired, Re-retirement) 
Grade or rank 
Orders reissued 
Graduate from Army nursing school on May 28, 1971, discharged 
from enlisted E-3 status effective Aug. 2, 1971, to accept commission of 
2nd lieutenant on Aug. 3, 1971, who was not granted ordinary leave, 
did not request excess leave, and was not in absent without leave status 
for period he was at home following commission and compliance with 
active duty orders dated Nov. 1, 1971—Aug. 12, 1971, orders not having 
been received—did not become entitled to active duty pay and allow- 
ances as 2nd lieutenant until date of necessary compliance with Nov. 1, 
1971, orders. However, member may retain pay and allowances he drew 
as private 1st class E-3 for period May 29 to Oct. 31, 1971, since partici- 
pants in Army Student Nurse Program are retained on active duty for 
usually short period between graduation and commissioned service, and 
member told to remain at home considered himself on active duty----- 
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PAY—Continued 
Active duty—Continued 
Period between retirement revocation and restoration 


Member of uniformed services whose temporary disability retirement 
effective Dec. 1, 1971, was canceled as of Feb. 24, 1972, because of con- 
tinued hospitalization and member was restored to temporary disability 
list effective June 1, 1972, is entitled to active duty pay for period 
Dec. 1, 1971, to May 31, 1972, since the indicated need for further 
extensive hospital care of member prior to the contemplated Dec. 1, 1971, 
retirement date comprised substantial new evidence sufficient to support 
revocation of first retirement orders, and delay in initiating revocation 
of retirement orders under circumstances of hospitalization is not 
considered unreasonable. Furthermore, commencing June 1, 1972, 
member became entitled to receive retirement pay under 10 U.S.C. 
1202 computed under Formula 2, 10 U.S.C. 1401, using rates of basic 
pay authorized by E.O. 11638, effective Jan. 1, 1972___...._-_------- 


Reservists 
Injured in line of duty 
Disability determinations 

Upon reconsidering entitlements of National Guard members and 
other reservists under act of June 20, 1949, which prescribes same benefits 
for reservists injured or disabled in line of active duty or training as is 
accorded Regular members, although holding that ability to resume 
normal civilian employment is not standard for determining entitlement 
to disability pay where contemporaneous service medical data are avail- 
able must be adhered to as termination of disability pay is based upon 
ability to perform military duty or final disposition of matter, decisions 
that hold physical presence at regular drill or conditional temporary 
assignment to limited duty terminates entitlement to pay and allowances 
or medical care and hospitalization will no longer be followed, but mem- 
ber must promptly report injury, disease, and current disability status 
to permit action to retire, separate, or refer him to Veterans Administra- 


In implementation of changes in administration of disability benefits 
program provided by act of June 20, 1949, for National Guard members 
and other reservists, members should be advised to promptly report 
incurrence of disability to enable military services to provide proper 
medical and hospital care, as well as pay and allowances, to disabled 
member. Where member is not provided medical or hospital care so that 
current determination of entitlement to pay and allowances cannot be 
made, any payment to member should be supported each month by 
report from his civilian physician and by statement from member showing 
days of military duty or civilian employment, together with name and 
address of employer 


While under civil arrest 


Member of uniformed services under sentence of confinement by civil 
authorities who while paroled to custody of military authorities on daily 
basis performed duties with his unit in accordance with court’s work 
release recommendation, satisfactorily serving in capacity of noncom- 
missioned officer squadron leader, position commensurate with his grade, 
military specialty, and length of service, is pursuant to 37 U.S.C. 204(a) 
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PAY—Continued 
Active duty—Continued 
While under civil arrest—Continued 


and 101(18), which govern entitlement to basic pay, eligible to receive 
pay and allowances commensurate with his grade and specialty for each 
day of full-time duty performed while paroled to military authorities__- 


Civilian employees. (See COMPENSATION) 
Courts-martial sentences 
Forfeitures 
Execution 
Effective date for forfeiture purposes 


A Marine Corps officer whose sentence for violating Uniform Code of 
Military Justice on Nov. 22, 1972, was approved as to forfeiture of pay 
and allowances, but not as to dismissal, and finally executed on Dec. 18, 
1972, following which officer was detached from duty and ordered to 
travel to his home of record without entitlement to active duty pay 
and allowances, where he was released on Dec. 31, 1972, and transferred 
to Reserves with 45 days unused leave is entitled to pay and allowances 
through Dec. 17, 1972, pursuant to interpretation of 10 U.S.C. 857 and 
871 that day of execution of sentence controls; to mileage for authorized 
travel by privately owned automobile as; provided by par. M4157 of 
Joint Travel Regs., but not to payment for unused leave as forfeiture 
imposed was ‘‘all pay and allowances.’’.______...-------------------- 


Disability retired pay. (See PAY, Retired, Disability) 
Double 

Active duty and civilian employment 

Reimbursement status 

National Guard technician who became subject to military control 
upon reporting for full-time training duty to National Guard School 
for recruiters pursuant to 32 U.S.C. 504 after completion of civilian 
workday is entitled under principle in 49 Comp. Gen. 233 to civilian 
pay without charge to leave for day of reporting, even though he may 
be entitled to military pay for that day. However, since full-time training 
duty is active duty under 37 U.S.C. 204(d), which is incompatible with 
civilian service, there is no entitlement under rule in 37 Comp. Gen. 255 
to civilian pay without charge to appropriate leave—military, annual, 
or LWOP—for days subsequent to coming under military control, even 
though duties of military assignment were such that member was able 
to perform civilian duty on those days. _.--.....-----.---.--.--..--.- 

National Guard technician who after 4 hours of civilian duty takes 4 
hours of annual leave in order to perform military recruiting under 
orders issued pursuant to 32 U.S.C. 505 may receive 4 hours civilian 
pay and 4 hours annual leave as well as any military compensation 
which accrues under his orders since civilian compensation may be 
paid for time worked prior to reporting for military duty, and reservist 
or member of National Guard may be placed on leave, including annual 
leave, while performing active or full-time training duty, and if tech- 
nician wishes to charge absence to allowable military leave charge must 
be for 1 day as there is no authority for charging military leave in incre- 
ments of less than 1 day. Since incompatibility rule should not prevent 
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PAY—Continued 

Double—Continued 

Active duty and civilian employment—Continued 

Reimbursement status—Continued 

charging of less than full 8 hours of annual leave when civilian employee 
performs services for part of day before becoming subject to military 
control, B—152908, Dec. 17, 1963, is modified__.............._._-___- 
Drill 

Training assemblies 

Status for benefits entitlement 

Three National Guard reservists who after reporting for multiple unit 
training assembly 2 incident to inactive duty training authorized by 32 
U.S.C. 502(a) (1), answering roll call, and participating for 65 minutes in 
first assembly, were ordered home to pick up equipment, and while travel- 
ing in privately owned car were in collision in which 2 members were 
killed and 1 injured, passed out of military control when they ceased to 
perform inactive duty training. Since 65 minutes of scheduled training 
does not create eligibility for pay under 37 U.S.C. 206(a), and members 
were not in training for purposes of 32 U.S.C. 318(2) and 37 U.S.C. 204 
(h) (2), situation of deceased does not meet requirements of 10 U.S.C. 
1481 (a) (3), authorizing disposition of remains, nor entitle injured member 
to medical care and pay and allowances. However, for purposes of death 
gratuity provided by 32 U.S.C. 321, members are considered to have been 
traveling directly from inactive duty training period_...._...---------- 


Increases 

Freeze pursuant to Executive Order 11615 

Claim of Air Force sergeant for retroactive increase in basic pay and 
quarters allowance from effective date of act of Sept. 28, 1971, Pub. L. 
92-129, through Nov. 13, 1971, end of 90-day wage-price freeze—Aug. 15- 
Nov. 13, 1971—imposed by E.O. 11615, dated Aug. 15, 1971, issued pur- 
suant to Economic Stabilization Act of 1970, as amended, may not be 
allowed since freezing military pay and allowances at rates in effect on 
Aug. 14, 1971, is within broad scope of authority vested in the President 
by Economic Stabilization Act and, furthermore, increase for wage-price 
freeze period not having been provided by law prior to Aug. 15, 1971, 
and by appropriations to cover, increase does not meet requirements of 
sec. 203(c) of Economic Stabilization Act Amendments which authorize 
retroacuve pay merit of increases. . 28 eth le ee eee 


Retired 

Active duty 

After retirement 
Conflict of interest statute prohibition 

Navy officer transferred pursuant to 10 U.S.C. 6380 to retired list eff. 
July 1, 1967, but retained on active duty and released July 1, 1969, when 
he was employed by subsidiary of boat building company and involved 
in all aspects of Govt. procurement, is subject to prohibition in 37 U.S.C. 
801(c) against payment of retired pay to officer whose activities for 3 yrs. 
after placement of his name on retired list constitute “‘selling’’ to Govt. 
Since commencement of 3-yr. limitation began to run from date officer’s 
name was placed on retired list, not from date he was released from active 
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PAY—Continued 
Retired—Continued 
Active duty—Continued 
After retirement—Continued 
Conflict of interest statute prohibition—Continued 
duty, retired pay forfeiture period ended June 30, 1970; as officer was 
not involved in any serious procurement discussion prior to July 1, 1970, 
he is entitled to retired pay for 3-yr. period subsequent to July 1, 1967_-_-_- 


Re-retirement. (See PAY, Retired, Re-retirement) 
Annuity elections for dependents 
Incompetents 
Election by Secretary concerned 


An election under the Survivor Benefit Plan (10 U.S.C. 1447-1455) 
on behalf of mentally incompetent member for coverage of a natural 
person (10 U.S.C. 1448(b)) may be made by Secretary concerned who 
stands in place of the incompetent and under 10 U.S.C. 1449 is required 
to make election which in his discretion, after careful consideration of 
facts and circumstances in each case, he believes the person would 
make if capable, and Secretary must take into consideration whether 
retiree would elect to give up a substantial amount of his retired pay for 
rest of his life to provide the annuity. An insurable interest is any pecuni- 
ary interest in continued life of another, and no evidence of an insurable 
interest is required of a near relative, but a contract relationship would 
have to be proved; only one person may be named as survivor (5 CFR 
831.601) ; and person requesting an annuity would have no preference- -- - 


Computation 
Limitations imposed by statute 

Retired pay of military personnel, upon initial retirement, whose 
basic pay rates as established by E.O. 11692 are in excess of $3,000 per 
month may not be computed at the prescribed 75 percent of basic pay 
on an amount in excess of $3,000, as limit imposed by 5 U.S.C. 5308 on 
civilian employees is equally applicable to military personnel, since 
Footnote 1 of the E.O. indicates the pay grade 0-10 officers enumerated 
are subject to sec. 5308, and nothing in 10 U.S.C. 8991, providing for 
the computation of retired pay ‘‘at.rates applicable on date of retirement” 
warrants conclusion the $3,000 monthly limitation is removed for purpose 
of computing retired pay of officers whose basic salary rate exceeds 
$36,000. This conclusion is applicable to officers in all branches of 
armed services, despite language differences in the governing law 
provisions. However, pay limitation does not apply to retired pay ad- 
justments for the cost-of-living increases authorized by 10 U.S.C. 


Disability 
Temporary retired list 
Termination and restoration 
Pay rate 


Member of uniformed services whose temporary disability retirement 
effective Dec. 1, 1971, was canceled as of Feb. 24, 1972, because of 
continued hospitalization and member was restored to temporary dis- 
ability list effective June 1, 1972, is entitled to active duty pay for 
period Dec. 1, 1971, to May 31, 1972, since the indicated need for further 
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PAY—Continued 
Retired—Continued 
Disability—Continued 
Temporary retired list—Continued 
Termination and restoration—Continued 
Pay rate—Continued 
extensive hospital care of member prior to the contemplated Dec. 1, 
1971, retirement date comprised substantial new evidence sufficient to 
support revocation of first retirement orders, and delay in initiating 
revocation of retirement orders under circumstances of hospitalization 
is not considered unreasonable. Furthermore, commencing June 1, 1972, 
member became entitled to receive retirement pay under 10 U.S.C. 
1202 computed under Formula 2, 10 U.S.C. 1401, using rates of basic 
pay authorized by E.O. 11638, effective Jan. 1, 1972__.-__.___------ 


Re-retirement 
Recomputation of retired pay 
Cost-of-living increases 

Members of uniformed services initially retired on or before Oct. 1, 
1967, with retired or retainer pay based on basic pay rates prescribed 
in Pub L. 92-129, effective Oct. 1, 1971, who are recalled to active duty 
and upon release from that duty become eligible to recomputation of 
their retired or retainer pay pursuant to 10 U.S.C. 1402(a), are within 
purview of 10 U.S.C. 140la(e) and entitled to adjustment of such pay 
to reflect changes in Consumer Price Index, for under literal terms of 
of sec. 1401a(e) pay of members may not be less than it would have been 
had they become entitled to retired or retainer pay on Sept. 30, 1971, 
effective date of Pub. L. 92-129, in view of intended purpose of 10 U.S.C. 
1401a to treat members as equal as possible in matters involving Con- 
sumer Price Index adjustments and, therefore, it would be inconsistent 
to limit application of sec. 140la(e) “‘saved pay” provisions to initial 
UI rR ne oe at eetnaeinasanmaneans 


Extraordinary heroism award 


An enlisted member of uniformed services who subsequent to retire- 
ment under 10 U.S.C. 3914 is recalled to active duty, incurs a 60 percent 
disability, is awarded a 10 percent increase in retired pay based on the 
award of the Soldier’s Medal, and is entitled to recompute his retired 
pay under 10 U.S.C. 1402, may not be paid the 10 percent increase 
upon re-retirement, even though under 10 U.S.C. 3914 he would have 
been entitled pursuant to Formula C, 10 U.S.C. 3991, to increase for 
extraordinary heroism in line of duty prior to retirement, as member’s 
entitlement to retired pay upon re-retirement is under 10 U.S.C. 1402, 
which permits him to elect most favorable formula for computing 
retired pay (subsec. (d)), but makes no provision whereby member’s 
recomputed retired pay may be increased for an act of heroism performed 
during post-retirement period of active duty__......._-------------- 


Waiver for civilian retirement benefits 
Civil Service annuity purposes 


Army sergeant who when retired on Dec. 1, 1960, under 10 U.S.C. 
3914, entered Federal Civil Service from which he retired for disability 
on Nov. 21, 1969, and who on Oct. 1, 1970, both changed to full waiver 
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PAY—Continued 
Retired—Continued 
Waiver for civilian retirement benefits—Continued 
Civil Service annuity purposes—Continued 

his partial waiver of retired pay for Veterans Administration compensa- 
tion, and waived retired pay to have his military service used in computa- 
tion of civil service annuity pursuant to 5 U.S.C. 8332(c), may have 
retired pay retroactively waived to date of his civil service retirement 
if Civil Service Commission agrees to recompute his annuity and pay 
additional annuity due, since waiver of retired pay under 38 U.S.C. 3105 
for VA compensation did not disturb military status of retiree, and VA 
compensation erroneously paid will be recouped, nor will double benefit 
prohibited by 38 U.S.C. 3104 result from use of military service for civil 
service annuity purposes as no military retired pay will be paid__-_-_--- 


Revocation 

Retired member of uniformed services who at age 57 after 10 years of 
Federal employment is immediately granted civil service annuity based 
on 30 years’ military and civilian service, military service having been 
used to establish eligibility for civil service annuity, may not upon reach- 
ing age 62 and becoming eligible for deferred annuity revoke waiver of 
military retired pay, with a concurrent reduction of civil service annuity 
by excluding credit for military service since restoration and payment of 
retired military pay would amount to double benefit based on same 
service contrary to 5 U.S.C. 8332(j). Any recomputation of civil service 
annuity is within jurisdiction of CSC, and member who failed to apply 
for immediate civil service annuity based on military and civilian service, 
upon becoming eligible at 62 to deferred civil service annuity would not 
receive civil service benefits for period prior to reaching age 62_-------- 


Training 

Assemblies. (See PAY, Drill, Training assemblies) 

PAYMENTS 

Absence or unenforceability of contracts 

Quantum meruit 

Reasonable charge 

A mixed-truckload shipment of bomb fins and bodies (explosives and 
projectile parts) described in the Govt. bill of lading as “ammunition 
items’’ and tendered subject to C. I. Whitten Transfer Co. Tender 
I.C.C. No. 300 was erroneously classified and therefore the I.C.C. No. 
300 tender is inapplicable. Bomb fins are not blasting supplies as term 
“supplies” refers to items furnished for operational or maintenance 
purposes whereas fins form part of completed product, nor are fins 
ammunition or explosives as they were not transported as accessory to 
larger unit also being transported at same time. However, services having 
been performed and received, under principle of quantum meruit, 
carrier is entitled to reasonable compensation, which will be obtained 
by computing charges .due under Whitten’s tariff rates on Component 
Parts of Explosives contained in MF-I.C.C. No. 64..--..------------ 
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PAYMENTS—Continued 

Contracts, generally. (See CONTRACTS, Payments) 
Indemnity 

Effective date 

Cheese that contained dieldrin which was removed from commercial 
market at direction of State of Wisconsin Dept. of Agriculture under 
14-day hold orders beginning Apr. 11, 1967, but final determination 
that cheese was adulturated pursuant to both State and Federal law 
and should not move in interstate or foreign commerce was not made 
until May 14, 1971, is considered to have been removed from commercial 
market after Nov. 30, 1970, thus permitting indemnity payments under 
sec. 204(b) of Agricultural Act of 1970, approved Nov. 30, 1970, in view 
of fact legal effectiveness of hold orders to remove cheese from com- 
mercial market prior to May 14, 1971, is doubtful. However, before 
making indemnity payment action should be taken to insure claimant 
will not also collect or benefit under its judgment against farmer respon- 
Sr I PIN oie ean er enn ese atinene nsec 


POST EXCHANGES, SHIP STORES, ETC. 

Transportation of supplies 

Appropriation availability 

Air Force vouchers submitted by Army Finance Center pursuant to 
7 GAO 8.4(c), which provides for submission of a disputed interagency 
bill for goods or services to GAO for settlement, will be considered to be 
request for an advance decision. Bills submitted which cover cost of 
inadvertent movement of commissary goods outside the United States 
(U.S.) in space-required rather than space-available airlift that Military 
Airlift Command refuses to cancel, may be paid from appropriated funds, 
for although commissaries are required to be self-sustaining, they are 
appropriated fund activities and, furthermore, Pub. L. 92-204 excludes 
transportation costs incurred outside U.S. from cost of purchase in 
operation of commissaries. Since interagency orders are obligations 
upon appropriations the same as orders or contracts with private con- 
tractors, Army operation and maintenance appropriation stated on 
vouchers isiproperly chargeable. o... ..66<c coos cows dannttennawas 


Erroneous transportation request 
Loss liability 

Although pecuniary liability for errors that led to request for space- 
required rather than space-available Military Airlift Command services 
to move commissary goods outside U.S. would seem to rest on commis- 
sary personnel making erroneous request, there is no basis for assessing 
charges for services on commissary officer since his custodial relationship 
with the Govt. as an accountable officer relates to property and funds, 
and there is no general authority for assessment of charges for losses 
sustained by Govt. as result of errors in judgment or neglect of duty by 
Govt. personnel. Moreover, interagency reimbursement for cost of 
services performed by billing agency pursuant to lawful authority cannot 
be viewed as a “‘loss’’ to Govt. in usual sense of the word_------------ 
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POSTAL SERVICE, UNITED STATES 
Appropriations 
Transferred from Post Office Department 
Lapsed appropriations disposition 
Refunds of transportation charges paid from funds appropriated to 
former Post Office Dept. for fiscal year 1970, and obligated funds for 
1970 and prior fiscal years transferred to the Postal Service and then 
deobligated are for reversion to general fund of the Treasury pursuant 
to 31 U.S.C. 701(a)(2) and not to Postal Service Fund as 39 U.S.C. 
410(a) of the Postal Reorganization Act, which exempts Postal Service 
from Federal laws dealing with budgets or funds, was not effective until 
July 1, 1971, and, therefore, appropriations to former Post Officer Dept. 
are subject to 31 U.S.C. 701-708 prescribing closing of appropriation 
accounts available for obligation for definite period, and providing for 
reversion to general fund of Treasury, and lapsed appropriations of Post 
Office Dept. may not be considered assets of Postal Service in absence of 
specific provisions in act to this effect... .................0i.-....-.. 


Contracts 

Competitive system applicability 

Procurement by Corps of Engineers on behalf of U.S. Postal Service 
pursuant to Memorandum of Understanding is not subject to small 
business set-aside in absence of approval of set-aside by Postal Service 
as required by Memorandum. According to Dept. of Defense, Postal 
Service funds are not appropriated funds to require application of 
ASPR which governs all purchases and contracts by DOD for supplies 
and services, including set-aside procedures—view entitled to great 
weight. However, it is immaterial whether or not funds are considered 
appropriated funds since 39 U.S.C. 410(a) exempts Postal Service 
procurements from Small Business Act, as well as all other Federal 
laws dealing with Federal contracts, and 39 U.S.C. 411 permits executive 
agencies to furnish services to Postal Service on such terms and conditions 
GS SETOOUF ANG. 604405 POS Seca ba ea ea 


Federal Supply Service 
Regulation applicable to procurement 

Provision in an invitation for bids (IFB) prohibiting consideration 
of discounts for payment within less than 20 days does not become 
inapplicable because bidder requested progress payments if awarded 
a contract and, therefore, a prompt payment discount of 2 percent for 
payment within a 10-day period was properly disregarded in evaluation 
of bids pursuant to sec. 1-2.407-3(c) of the Federal Procurement Regs., 
which prohibits evaluation of prompt payment discounts for time periods 
less than specified in the IFB. Although the Govt. is entitled to a dis- 
count on any part of delivery payments applied in liquidation of progress 
payments, bids under competitive bidding requirements must be evalu- 
ated on basis prescribed in the invitation_______.....------------.-- 
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PRESIDENT 

Presidential appointees 

Service of predecessors until qualification of new appointees 

Compensation 

A presidential recess nominee, appointed under Art. IT, sec. 2, clause 3 
of Constitution, whose appointment was not confirmed by Senate and 
he continued to serve after expiration on Dec. 31, 1972, of his recess 
term pursuant to 49 U.S.C. 11, which provides for continued service 
until successor is appointed and confirmed, and whose nomination to 
full term was not submitted within 40 days after beginning of next 
session of Congress, is not entitled pursuant to 5 U.S.C. 5503(b) to 
receive compensation after expiration of 40 days after beginning of 
first session of 93d Congress. However, since prohibition against paying 
recess appointee does not affect his right to hold office until the con- 
firmation of nominee or end of Ist session of 93d Congress, should recess 
appointee be nominated and confirmed his right to pay would relate 
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PRINTING AND BINDING 

Purchases from other than public printer 

Commercial sources v. professional societies 

Award of contract to consortium of American Institute of Physics and 
American Chemical Society by National Bur. of Standards for publica- 
tion and marketing of physical and chemical reference data using com- 
pilations presented in camera-ready form by National Standard Refer- 
ence Data System is not in conflict with objectives of Standard Reference 
Data Act to ‘make critically evaluated reference data readily available 
to scientists, engineers and general public’’ since neither language of act 
nor its legislative history evidences use of commercial publishing houses 
is required. Moreover, even though professional societies were treated 
separately in negotiation, award was not violative of competition re- 
quired by sec. 1—-1.301-1, FPR, since requests for proposals were issued 
to commercial houses and all proposals received were properly evaluated_ 


PROPERTY 
Private 
Acquisition 
Relocation expenses to “displaced persons” 

Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970, Pub. L. 91-646, approved Jan. 2, 1971, in prescribing 
relocation benefits for persons displaced when Govt. acquires real prop- 
erty provides that date of moving from property is controlling regardless 
of whether date of acquisition was before or after Jan. 2, 1971, effective 
date of act and, therefore, priority lessees—former land owners and 
tenants who remainded on acquired Federal property on priority basis 
as lessees—are entitled to benefits of act. However, when priority lessees 
physically vacate properties, displacements will be those of tenants 
rather than homeowners and, therefore, those lessees who sold their 
homes before enactment of Pub. L. 91-646 are not entitled to extra 
benefits afforded homeowners under act.__-.....-..----------------- 
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PROPERTY—Continued 

Private—Continued 

Damage, loss, etc. 

Deceased personnel 
Status of claim 

Value of military clothing lost at same time member of uniformed 
services lost his life when his housetrailer was destroyed in flood may 
not be paid to heirs or legal representatives of member since 37 U.S.C. 
418 and implementing regulations prescribed that claim for loss, damage, 
or destruction of personal clothing is personal right and on basis of 
rationale in 26 Comp. Gen. 613, right does not extend beyond life of 
beneficiary. Although claim for clothing is cognizable under both 31 
U.S.C. 241 and 37 U.S.C. 418, jurisdiction of claims under 31 U.S.C. 
241 is vested in appropriate Secretary and limited to losses occurring in 
Govt-assigned quarters, even though claim may be made by survivor, 
and under 37 U.S.C. 418, which relates to clothing furnished in kind or 
monetary loss, claim for loss is personal to member sustaining loss_-_--_- 


Household effects 
Transportation, etc., charges 

The holding in United Van Lines, Inc. v. United States, 448 F. 2d 1190, 
that a motor carrier may retain payment made of line-haul transporta- 
tion charges for shipment of serviceman’s household goods destroyed 
while in temporary storage at destination awaiting delivery is not for 
general application since other contracts of carriage provide significant 
legal reason for confining the United decision, and because the Court did 
not consider the many carrier tariffs, quotations, or commercial bills of 
lading which impose liability on motor carrier or freight forwarder. En- 
titlement to transportation charges where household goods are destroyed 
or stolen while in temporary storage at destination before delivery depends 
in each case upon facts and controlling contract provisions in tariffs, ten- 
ders, and bills of lading. Charges paid where goods have been destroyed 
OF stolen sould De recovered... .. 5-4-6 2225555-24 LL 


Public 
Damage, loss, etc. 
Carrier’s liability 
Burden of proof 
In absence of any evidence rebutting the Govt.’s prima facie case of 
carrier liability for damages to shipment of switches which moved under 
a Govt. bill of lading, the Comptroller General upon review sustained 
action taken by Transportation and Claims Div. in offsetting freight 
charges due carrier against the Govt.’s damage claim on same shipment. 
Carrier’s prima facie liability having been established, it had burden of 
proving otherwise but failed to show lack of negligence and improper 
packing—in fact its agent participated in loading shipment (209 F. 2d, 
442, 445). Legal justification for offset was recently restated in Burlington 
Northern, Inc. v. United States, 462 F. 2d 526. Amount of damage claim 
in excess of freight charges is for prompt refund or collection by other 
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PROPERTY—Continued 


Public—Continued 

Damage, loss, etc.—Continued 

Shortages 
Second delivery effect on cost 

On shipment of wooden boxes of ammunition for cannon with explosive 
projectiles weighing 795 lbs. and subject to freight charges computed on 
minimum of 2,500 lbs., additional charges claimed by delivering and 
billing carrier on basis of second freight movement of boxes found astray 
at origin carrier’s terminal because Govt. prepared bill of lading and 
incorrectly showed quantity shipped as five boxes instead of 15 boxes 
properly was disallowed since pursuant to sec. 219 of Interstate Commerce 
Act, 49 U.S.C. 319, carrier and not shipper is responsible for issuing 
appropriate bill of lading, and fact that shipper prepared bill of lading 
does not relieve carrier of duty of ensuring bill of lading was correctly 
mane fhe ot Sed toerk nat Os ce web i atin a8s Ga5% Rowe Re wanes 


Space assignment 
Charge assessment 

Where General Services Admin. (GSA) cannot establish Standard 
Level User Charges (SLUC) for space and services furnished pursuant 
to Public Buildings Amendments of 1972 on basis of commercial rates, 
the GSA Administrator has broad discretion under act to assess charges 
and may assign concessions for blind stands and Federal Credit Unions, 
with concurrence of occupying agencies, and this space together with 
joint use space and parking facilities may be considered to establish 
user charges, and cost of concessions for cafeterias, beauty parlors, etc., 
may be charged occupying agencies on a pro rata reasonable basis. Under 
its authority to assign and reassign space in Govt. owned and leased 
buildings, GSA may assess SLUC rates in buildings occupied by permit 
from another agency, reimbursing the controlling agency; may charge 
for congressional district offices; and may outlease sites until needed for 
Senstauciion at far rental value... ~ 2... sk ho ec cce ene cceeesenn-> 


Surplus 
Disposition 
Sale. (See SALES) 
Real. (See REAL PROPERTY) 


PUBLIC BUILDINGS 


Construction 
Financing of construction 
Dual system of contracting 
The so-called “dual system” of contracting proposed to carry out 
purchase contracting authority contained in sec. 5 of Public Buildings 
Amendments of 1972 that provides for financing acquisition, construc- 
tion, alteration, maintenance, operation, and protection of public 
buildings, is legally within framework of sec. 5, since section does not 
prohibit use of such plan which contemplates separate contracts secured 
through competitive bidding—‘‘Construction Contract’’ for building 
projects on Govt. sites and “Purchase Contract” for financing projects, 
funds for payment of construction to be obtained by Trustee through 
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PUBLIC BUILDINGS—Continued Page 
Construction—Continued 
Financing of construction—Continued 
Dual system of contracting—Continued 
issuance and competitive sale of Participation Certificates—presumably 
to be reoffered to public investors—to be redeemed by Govt. within 30 
years by installment payments of principal and interest, with title in 
property vesting in Ube 25... 22032. Se ae eS eee 226 


Contracts 
Dual system of contracting 
Construction and financing 


Proposed modifications in dual system program procedures for pro- 
curement of public buildings, procedure which provides for separate 
construction contracts and purchase contracts for financing building 
projects, does not require any change in conclusions reached in 52 Comp. 
Gen. 226 that dual system of contracting is within legal framework of 
sec. 5 of Public Buildings Amendments of 1972 since decision will be 
equally applicable to dual system as modified to provide alternatives in 
method and timing of construction contracting; timing of issuance of 
Participation Certificates; and terms of redemption and purchase of 
Participation Certificates, and committees of Congress advised of original 
plan should be informed of proposed modifications to plan___._------- 517 


Leases 
Congressional approval 
To insure equitable distribution of buildings 


Requirement in Public Buildings Act of 1959, as amended on June 16, 
1972 (40 U.S.C. 607), that prospectuses of proposed leases be submitted 
to Public Works Committees when average annual rental will exceed 
$500,000 is interpreted to mean rental amount excludes cost of heat, 
light, water, and janitorial services, and to mean congressional approval 
is not required retroactively for leases entered into prior to June 16, 1972, 
in absence of express statutory provision; for lease amendments that 
would bring leases within prohibition; and for leases renewed as part 
of interim housing plan. However, since determination whether or not 
to exercise option is tantamount to making new lease, options exercised 
on leases entered into prior to June 16, 1972, that would cause rental 
to exceed $500,000, require presentation to Committees unless option 
was included in initial congressional approval___.._..--------------- 230 


PURCHASES 

Open market purchases 

Failure to use Federal Supply System 

Payment basis 

Firm who had yearly supply contract with General Services Admin- 
istration (GSA) for carpet servicing in Govt. buildings within designated 
area at specified price but accepted oral order from agency in another 
contractor’s area may not be paid higher price claimed on basis of 
entitlement to be reimbursed as for ‘‘open market” job at commercial 
prices. Firm cognizant of limitations imposed by GSA contracts is 
charged with notice of lack of employee authority to obligate Govt. 
and should have advised agency of its error. Since service was not 
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PURCHASES—Continued 
Open market purchases—Continued 
Failure to use Federal Supply System—Continued 
Payment basis—Continued 
within urgency exception of contract, error in procuring services on 
open market rather than from schedule contract does not legally obligate 
Govt. beyond extent of price stipulated. -__.............----------- 


Payment 

Credit cards 

National Technical Information Service (NTIS), the central clearing- 
house for collection and dissemination of scientific, technical, and engi- 
neering information and for the establishment of fees under 15 U.S.C. 
1153 for making results of technological research available to industry, 
business, and the general public, may arrange to accept payment by 
means of credit card services since there is no statutory prohibition 
against the Govt. providing services on credit, although the Govt. 
ordinarily does not provide goods or services on a credit basis. Therefore, 
NTIS may contract with a national credit card company for use of 
its credit card service as means of paying for purchases from NTIS, 
an arrangement under which the Govt.’s interest will be adequately 
protected, and which will provide NTIS customers with more rapid 
EOL DGRIERA GAYNOR 2 504- dcrst orn 28s be at ee Rica odes acc Gow 


QUARTERS 

Government furnished 

Adequacy of quarters determination 

Distance factor 

Member of uniformed services at temporary duty or delay point where 
Govt. mess, as defined in par. M1150-4 of Joint Travel Regs., is deter- 
mined not to be available because of distance between lodgings and 
mess location, or because of incompatibility of mess hours with duty 
hours, may be paid per diem at rate authorized when Govt. mess is not 
available on basis that member in travel status is not required to use 
inadequate quarters, unless military necessity, and distance is factor in 
determining impracticability of utilizing Govt. facility. However, re- 
gardless of distance, if it is practicable to utilize mess for some but not 
all meals because of incompatability of duty hours, breakfast, lunch and 
dinner should be considered separately in determining impracticability 


Assignment more costly than payment of an allowance 

Commanding officers who in assignment or nonassignment of public 
quarters to members of uniformed services have duty to accomplish 
maximum practicable occupancy of Govt. quarters and to issue written 
statement or certificate to members upon assignment or nonassignment 
of quarters—and member’s personal desire provides no basis for non- 
assignment of available quarters—may be granted some latitude in 
circumstances requiring that judgment be used as to whether assign- 
ment of quarters would be more costly to Govt. than payment of al- 
lowance prescribed by 37 U.S.C. 403, since there is no requirement that 
all available quarters must be occupied. However, determinations should 
be made on individual basis and approved allowance supported by writ- 
Sen OOFUIRORIG: OF SUMUEMIONE...< «= 1. concn ccecn suse csnscencconcses- 
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QUARTERS—Continued 
Government furnished—Continued 
Assignment more costly than payment of an allowance—Continued 
Member of uniformed services without dependents who is transferred 
to permanent station and furnished certificate of nonavailability of 
Govt. quarters on basis it would be economically advantageous to U.S. 
not to require member to occupy available quarters is entitled to dis- 
location allowance pursuant to par. M9003-1 of Joint Travel Regs., 
implementing 37 U.S.C. 407(a), which authorizes payment of dis- 
location allowance to member that is not assigned to Govt. quarters and 
is furnished certificate of nonavailability of quarters__........_--_-- 


Service charges 
Period of absence 

An officer involuntarily assigned to bachelor officers quarters (BOQ) 
at temporary duty station, Clark Air Force Base (AB) in the Philippines, 
which he is directed to maintain while deployed to Taiwan because of 
adverse weather conditions, and where he is paid for period Aug. 8 
through Oct. 1, 1972, maximum locality per diem rate of $13 is entitled 
to reimbursement of the $2 per day service charge he paid during absence 
from the AB notwithstanding pars. M4205-5 and M4254-1b of Joint 
Travel Regs. against increasing a maximum locality rate. Service 
charge is not a rental fee but is intended to defray operating expenses, 
and as service was not agreed to by officer, or required to be furnished 
during his absence, reimbursement will not constitute additional per 


QUARTERS ALLOWANCE 
Availability of quarters 
Nonoccupancy for personal reasons 
Marriage to another member of the uniformed services 


Female Air Force officer residing with her officer husband in non-Govt. 
housing who alleges discrimination in denial of her application for 
quarters allowance, which she claimed on basis of bachelor officer quarters 
on Air Force base are unsuitable for her because she is married and wishes 
to reside with husband, since other married officers are entitled to BAQ 
at dependent rate but husband receives quarters allowance without 
dependents rate and she receives no allowance, properly was denied 
quarters allowance at without dependent rate as certification of responsi- 
ble commander was not based on unavailability of quarters but on 
presumed unsuitability of quarters for married woman who wishes to 
reside with husband, whereas pursuant to 37 U.S.C. 204 and implement- 
ing regulations, member is not entitled to BAQ on behalf of spouse 
who is on active duty and is entitled to basic pay in her own right. 
Further, see Sup. Ct. No. 71-1694, Jan. 17, 1973___..--------------- 


Not criteria for payment of allowance 

Commanding officers who in assignment or nonassignment of public 
quarters to members of uniformed services have duty to accomplish 
maximum practicable occupancy of Govt. quarters and to issue written 
statement or certificate to members upon assignment or nonassignment 
of quarters—and member’s personal desire provides no basis for non- 
assignment of available quarters—may be granted some latitude in 
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QUARTERS ALLOWANCE—Continued 

Availability of quarters—Continued 
Not criteria for payment of allowance—Continued 

circumstances requiring that judgment be used as to whether assignment 
of quarters would be more costly to Govt. than payment of allowance 
prescribed by 37 U.S.C. 403, since there is no requirement that all 
available quarters must be occupied. However, determinations should 
be made on individual basis and approved allowance supported by 
written certificate or statement... - 2212 -.0204.4.-.L 5.0 eclewce 


Dependents 
Children 
Adopted 
Adoption not finalized 


Children provisionally adopted by Navy member while stationed in 
Great Britain pursuant to the Adoption Act of 1958 (7 Eliz. 2, C. 5) 
Part V, Sec. 53, are considered dependents of the member under 37 
U.S.C. 401, so as to entitle him to a dependents’ allowance and all other 
benefits incident to dependency status while member resides in Great 
Britain in view of fact that although provisional adoption order only 
authorizes custody and removal of children from Great Britain for 
adoption elsewhere, sec. 53(4) of the act provides that the rights, duties, 
obligations, and liabilities prescribed in other sections of the act for an 
adopter shall equal those of natural parents or those created by an 
adoption order. However, unless children are actually adopted by member 
after he is transferred from Great Britain, they may not continue to be 
BGGerren We WS BOUCCG CMNIOR 8 ok oo oo on ks keeper ce eenn neue 


Payments that do not constitute support 


Officer of uniformed services who gave wife at time of their divorce a 
promissory note for $1,500 that is being reduced by his mother in amount 
of $30 per month paid to father of his former spouse is not entitled, in 
absence of definitive court decree requiring child support payments 
for son born of marriage, to basic allowance for quarters for child who 
is in custody of his mother since payments are not support payments 
and there is no showing any part of monthly payments are used to sup- 
port child. If requirements for payment of quarters allowance cannot 
be shown for periods officer received allowance, payments are subject to 
collection unless there is for application Pub. L. 92-453, authorizing 
waiver of certain claims of U.S. against members in prescribed cir- 
OUmebeeeOd si2> oss. waceoe- dari. to) esters belies bos 


Husband and wife both members of the armed services 


An Air Force sergeant that contributes over one-half of support of 
daughter whose custody was awarded to her upon divorce from her 
husband, also member of uniformed services, may be paid basic allowance 
for quarters with dependents from date of the divorce, notwithstanding 
her former husband receives basic allowance for quarters at the ‘with 
dependents” rate based on dependent children of previous marriage and 
pays $75 per month toward the support of child born to their marriage, 
since her former husband does not receive increased quarters allowance 
on account of their daughter who appears to be dependent on the sergeant 
for over one-half of her support as required to qualify as dependent of 
female member within meaning of 37 U.S.C. 401____---------------- 





Page 


64 


675 


454 


4 
x 


INDEX DIGEST 


QUARTERS ALLOWANCE—Continued 


Dependents—Continued 
Husband’s dependency 
Status for entitlement to quarters 


In view of sec. 703, Civil Rights Act of 1964, as amended (42 U.S.C. 
2000e-2), which prohibits job discrimination based on sex, 32 Comp. 
Gen. 364 and other similar decisions holding female member of uniformed 
services, in order to receive increased allowance for quarters on account 
of dependent husband under 37 U.S.C. 403, must not only meet test 
prescribed by 37 U.S.C. 401 that husband is dependent for over one-half 
his support but also incapable of self-support due to physical or mental 
incapacity, will no longer be for application prospectively as to incapac- 
ity. However, 1964 act does not overcome different dependency standards 
prescribed by statute for male and female members; until remedial 
legislation is enacted, 37 U.S.C. 401 controls; female member must 
continue to establish spouse is dependent for over one-half of his support 
to entitle her to increased quarters allowance. Contrary decisions will 
vie longer be followed... .............<sencsncnc... BSI 


Government quarters 
Nonoccupancy 
Personal convenience 


Payment of basic allowance for quarters (BAQ) under 37 U.S.C. 403(a) 
to female Air Force captain, pay grade O-3, as officer without dependents, 
who resides in non-Govt. quarters with her officer husband and his two 
dependent children by prior marriage, may not be authorized in absence 
of commanding officer’s certification that Govt. quarters are unavailable 
or inadequate, adequacy of quarters to be determined on their fitness 
for use as bachelor quarters without regard to their suitability for married 
woman who desires to reside with husband since pursuant to Dept. of 
Defense Instructions 1338.1, which is for application notwithstanding 
Civil Rights Act of 1964, eligibility of married members for BAQ, 
without dependents, rests with male member and female member has no 
entitlement to allowance unless single quarters are not available to her. 
Further, see Sup. Ct. No. 71-1694, Jan. 17, 1973_____._.-----.------ 


Increases 

Wage-—price freeze effect 

Claim of Air Force sergeant for retroactive increase in basic pay and 
quarters allowance from effective date of act of Sept. 28, 1971, Pub. L. 
92-129, through Nov. 13, 1971, end of 90-day wage-price freeze—Aug. 15- 
Nov. 13, 1971—imposed by E.O. 11615, dated Aug. 15, 1971, issued 
pursuant to Economic Stabilization Act of 1970, as amended, may not 
be allowed since freezing military pay and allowances at rates in effect 
on Aug. 14, 1971, is within broad scope of authority vested in the Presi- 
dent by Economic Stabilization Act and, furthermore, increase for wage- 
price freeze period not having been provided by law prior to Aug. 15, 
1971, and by appropriations to cover, increase does not meet requirements 
of sec. 203(c) of Economic Stabilization Act Amendments which au- 
thorize retroactive payment of increases___....-.------------------- 
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QUARTERS ALLOWANCE—Continued 

Members in a missing status 

Monetary allowance in lieu 

Enlisted members of uniformed services, whether or not with de- 
pendents, who prior to being carried in missing status (37 U.S.C. 551-558) 
were quartered and subsisted by U.S. Govt., under concept of ‘“‘changed 
conditions” may be credited with quarters and subsistence allowances 
from beginning of missing status. Statutory provisions involved in 23 
C. G. 207, 895, which were basis for denying allowances to members 
entering “missing status,’”’ have been superseded by secs. 301, 302 of 
Career Compensation Act of 1949 (37 U.S.C. 403) to provide that mem- 
ber on active duty is entitled at all times to subsistence and quarters in 
kind or allowances in lieu thereof and, therefore, members determined 
to be in missing status are entitled to monetary allowance in lieu of sub- 
sistence and quarters in kind from beginning of missing status, subject 
To a a ans eich nin ie cielo a yen etn ewrn ene nae 


Status of allowance 

Compensation 

Payment of temporary quarters subsistence expenses (TQSE) to 
transferred civilian employee for up to 30 days while he and his depend- 
ents occupy temporary quarters, which expenses are computed on basis 
of actual expenses or per diem percentage for each 10-day period, will 
not violate prohibition against duplicate payments in par. C8253 of 
Joint Travel Regs. and sec. 8.2i of OMB Cir. No. A-56 because his 
spouse as a military member on active duty receives basic allowances 
for quarters and for subsistence. The TQSE allowance is intended to 
lessen economic hardship employees face when transferred for conveni- 
ence of Govt., whereas permanent military allowances cover normal 
day-to-day expenses for food and shelter when not provided by Govt., 
and being in the nature of compensation they are not viewed as duplicat- 
NN se co ce tes ois gt am mh 1S oe om lami o miparesd niet 


RAILROADS 
Reorganization 
Government to maintain services 
Option obtained from Central Railroad of New Jersey by Secretary 
of Transportation pursuant to sec. 3(b) (4) of Emergency Rail Service Act 
of 1970 incident to guaranteeing trustee certificates issued in reorganiza- 
tion proceedings of railroad, which option provides that Secretary 
acquire by purchase or lease trackage rights and equipment to maintain 
railroad services in event of actual or threatened cessation of such 
services, may not be exercised without further action by Congress. 
Legislative history of act contains no indication Secretary is authorized 
to take over railroad and. operate it, but rather evidences that he may 
exercise option, following favorable congressional action, without await- 
ing outcome of proceedings before reorganization court or Interstate 
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REAL PROPERTY Page 

Acquisition 

Relocation costs 

Effective date of entitlement 

Unform Relocation Assistance and Real Property Acquisition Pol- 
icies Act of 1970, Pub. L. 91-646, approved Jan. 2, 1971, in prescribing 
relocation benefits for persons displaced when Govt. acquires real prop- 
erty provides that date of moving from property is controlling regardless 
of whether date of acquisition was before or after Jan. 2, 1971, effec- 
tive date of act and, therefore, priority lessees—former land owners and 
tenants who remained on acquired Federal property on priority basis as 
lessees—are entitled to benefits of act. However, when priority lessees 
physically vacate properties, displacements will be those of tenants rather 
than homeowners and, therefore, those lessees who sold their homes 
before enactment of Pub. L. 91-646 are not entitled to extra benefits 
afforded homeowners under act_.......-...-------------------.---- 300 


RECORDS 

Access to Government records by public 

Administrative documents submitted to the General Account- 

ing Office 

The administrative documents considered in a protest to a contract 
award that consisted of internal Government communications con- 
taining staff advice and evaluations of contractors’ proposals by Gover- 
ment personnel will not be released by the United States General 
Accounting Office since the documents are not subject to release in 
accordance with the exemptions in paragraph 10e of Army Regulations 
345-90 fo hse dhs dood 2 sequddeunels.ssuvesstsssbss a 738 


Agency 

Procedural requirements 

Under well-settled rule that drafting of specifications to meet Govt.’s 
minimum needs, as well as determination of whether items offered meet 
specifications, is properly function of procuring agency, absent arbitrary 
action, fact that U.S. GAO staff electrical engineer’s evaluation indicated 
that only two and not four areas relied upon by procuring agency were 
were technically unacceptable is not tantamount to arbitrary action on 
part of agency. Therefore, on basis of this honest difference in technical 
opinions, GAO will not substitute its judgment for that of procuring 
agency, which in B—176438(2) was advised that contemporaneous and 
complete written record should be required in future procurements as 
aid in, readuition‘of diepvles...... .. i: aestaleoar deseesmscsaundeasess 393 


“Public Information Law” 
Refusal to disclose information procedure 


An unsuccessful company under a two-step procurement for the 
design, construction, and performance testing of nitric acid-sulfuric 
acid concentration plants who when refused the name and location 
of facilities built by the successful bidder should have appealed its 
contention of entitlement to the information under 5 U.S.C. 552—the 
Public Information Act—as provided in 32 CFR 286.1 et seg. since the 
United States General Accounting Office has no authority under the 
act to determine what information must be disclosed by other Govern- 
Mit RNR isin ils a ce cace eee Seeulizesoguukee. palluciwescg 783 
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REGULATIONS 

Armed Services Procurement Regulation 

Applicability 

Postal Service 

Procurement by Corps of Engineers on behalf of U.S. Postal Service 
pursuant to Memorandum of Understanding is not subject to small 
business set-aside in absence of approval of set-aside by Postal Service 
as required by Memorandum. According to Dept. of Defense, Postal 
Service funds are not appropriated funds to require application of 
ASPR which governs all purchases and contracts by DOD for supplies 
and services, including set-aside procedures—view entitled to great 
weight. However, it is immaterial whether or not funds are considered 
appropriated funds since 39 U.S.C. 410(a) exempts Postal Service 
procurements from Small Business Act, as well as all other Federal laws 
dealing with Federal contracts, and 39 U.S.C. 411 permits executive 
agencies to furnish services to Postal Service on such terms and condi- 
MOINS oo occ eda wenetedawskeaceacwuauceasunaeede 
Conflicting 

Employing agency v. Civil Service Commission 

Service of civilian employee assigned aboard a vessel for purpose of 
conducting post repair testing vibration surveys of equipment to de- 
termine feasibility of the equipment for operation in the vessel does 
not constitute standby time to entitle employee to overtime authorized 
in 5 U.S.C. 5542, notwithstanding Navy regulations provide than an 
employee on a trial trip to test equipment is considered to be in a standby 
status since regulations are invalid as they do not meet criteria estab- 
lished in Federal Personnel Manual Supp. 990-2, Book 610, Subch. S1-3d, 
to the effect that ‘‘standby time consists of periods in which an employee 
is officially ordered to remain at or within confines of his station, not 
performing actual work but holding himself in readiness to perform actual 
work when the need arises or when called.”____.........------------ 


Procurement agency v. General Services. Administration 


Under solicitation for trucks conducted pursuant to an agreement 
between Federal Supply Service of the General Services Administration 
(GSA) and United States Postal Service, which provides that GSA pro- 
curement regulations shall apply to procurement, offer by bidder of a 
prompt payment discount of $20 per vehicle for payment within 21 days 
was properly evaluated by GSA pursuant to sec. 1-2.407-3 of Federal 
Procurement Regs., notwithstanding such discounts are prohibited by 
Postal Service procurement regulations._-.........-.---------------- 


RETIREMENT 
Civilian 
Annuities 
Concurrent military and civilian retirement 
Retired member of uniformed services who at age 57 after 10 years 
of Federal employment is immediately granted civil service annuity 
based on 30 years’ military and civilian service, military service having 
been used to establish eligibility for civil service annuity, may not upon 
reaching age 62 and becoming eligible for deferred annuity revoke waiver 
of military retired pay, with a concurrent reduction of civil service annu- 
ity by excluding credit for military service since restoration and payment 
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RETIREMENT—Continued Page 
Civilian—Continued 
Annuities—Continued 
Concurrent military and civilian retirement—Continued 
of retired military pay would amount to double benefit based on same 
service contrary to 5 U.S.C. 8332(j). Any recomputation of civil service 
annuity is within jurisdiction of CSC, and member who failed to apply 
for immediate civil service annuity based on military and civilian 
service, upon becoming eligible at 62 to deferred civil service annuity 
would not receive civil service benefits for period prior to reaching age 62. 429 


Forfeiture 
Persons convicted of certain offenses 


Interest included in awards of retroactive payments of Civil Service 
annuities to plaintiffs in 338 F. Supp. 1141, from date of eligibility to 
date of judgment—awards based on fact that so-called Hiss Act, as 
amended, 5 U.S.C. 8311 et seg. under which payments were withheld 
was an ex post facto law that punished plaintiffs for conduct that occurred 
prior to its enactment—is payable, together with annuities, from Civil 
Service Retirement and Disability Fund and not from permanent 
indefinite appropriation for judgments contained in 31 U.S.C. 724a, 
since interest is part of damages awarded. However, as interest is 
payable only when provided for in statutes and contracts, in absence of 
court decision to contrary, obligation to pay interest does not extend to 
those individuals who did not sue but by virtue of 338 F. Supp. 1141 
are entitled to retroactive payment of annuity____....-------------- 175 


Service credits 
Military service 
Waiver of retired pay 

Army sergeant who when retired on Dec. 1, 1960, under 10 U.S.C. 
3914, entered Federal Civil Service from which he retired for disability 
on Nov. 21, 1969, and who on Oct. 1, 1970, both changed to full waiver 
his partial waiver of retired pay for Veterans Administration compensa- 
tion, and waived retired pay to have his military service used in compu- 
tation of civil service annuity pursuant to 5 U.S.C. 8332(c), may have 
retired pay retroactively waived to date of his civil service retirement if 
Civil Service Commission agrees to recompute his annuity and pay 
additional annuity due, since waiver of retired pay under 38 U.S.C. 
3105 for VA compensation did not disturb military status of retiree, and 
VA compensation erroneously paid will be recouped, nor will double 
benefit prohibited by 38 U.S.C. 3104 result from use of military service 
for civil service annuity purposes as no military retired pay will be paid. 526 


District of Columbia 
Executive Officer of courts 


Fact that Executive Officer of District of Columbia Courts—position 
established in D.C. Court Reform and Criminal Procedure Act of 
1970—is to receive same compensation as associate judge of Superior 
Court for purpose of giving this nonjudicial officer same stature as 
judge, in order to make him effective administrator, does not entitle 
officer to leave and retirement benefits provided for judges of D.C. 
courts in absence of evidence in legislative history of act that references 
to “pay,” “salary,’’ or “compensation” cover leave and retirement 
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RETIREMENT—Continued 
District of Columbia—Continued 

Executive Officer of courts—Continued 
benefits. Application of civil service retirement bunefits to officer is for 
Civil Service Commission determination, and Annual and Sick Leave 
Act of 1951, as amended, would apply if regular tour of duty is estab- 
lished for officer and leave records maintained_____.._....----------- 


SALES 


Bids 
Discarding all bids 
Price acceptability 
Late bid price comparison 


The discarding of all bids received under sales invitation for disposal 
of reels of used magnetic tape as being in best interest of the Govt. 
because prices received were unreasonable by comparison with higher 
priced late bid opened by mistake and returned, and because estimated 
quantity used in invitation was excessive, was justified under terms of 
invitation and 40 U.S.C. 484(e)(2). While it was improper to open 
late bid, consideration of price offered in evaluating timely bids was not, 
as purpose of regulations concerning late bids is to protect bidder against 
public disclosure where bid is not eligible for consideration, and there 
is no prohibition against using, after bid opening, information received 
in late bid for price comparison. Moreover, reduction of reels offered 
for sale could result in a higher price per reel because of smaller lot 


Mistakes 
Evidence of error 
Withdrawal v. bid correction 

Under sales invitation for bids on surplus ships, which provided for 
bid deposit equal to 25 percent of bid, bidder who after bid opening 
alleged bid price increase was overstated by Western Union, and that 
excessive bid deposit made was in anticipation of offering another in- 
crease, may be permitted to withdraw its bid or waive mistake. Bidder 
unable to establish by clear and convincing evidence existence of mis- 
take and bid actually intended as required by sec. 1-2.406-3 of Federal 
Procurement Regs. and applicable to sale pursuant to 40 U.S.C. 474(16), 
may not be permitted to correct its bid, but mistake having been made, 
bidder may be allowed to either withdraw bid, since degree of proof 
justifying withdrawal is in no way comparable to that necessary for bid 
correction, or to waive mistake under exception to rule against waiver of 
ReGen te. ULE eeg See eek fees Se Se SOUS BSS 


Disclaimer of warranty 
Erroneous description 
Best available information 


Description of a surplus lot of wrenches in a Sales Letter issued by the 
General Services Admin. (GSA) having been made as indicated in 
Standard Form 114-C on the best information available as shown in 
turn-in: document from the disposal activity, in absence of knowledge on 
part of GSA that one group of wrenches had been misdescribed, or that 
the disposal activity acted in bad faith, sales contract may not be 
rescinded. The property was offered for sale on an “‘as is’ or “where is” 
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SALES—Continued Page 
Disclaimer of warranty—Continued 
Erroneous description—Continued 
Best available information—Continued 
basis, without warranty, and had purchaser inspected the wrenches 
prior to bidding as cautioned by Sales Letter, the misdescription would 
have been readily apparent to him. B-176387, Jan. 3, 1973; B-173680, 
Dec. 10, 1971; 50 Comp. Gen. 28 (1970); and B-167926, Jan. 15, 1970, 
ON ONTO insane pnd cessed Senn ad dow ealtas Sel ae 698 


Timber. (See TIMBER SALES) 
SET-OFF 

Authority 

Challenged by contractor’s surety 

Claim of surety for amount owing defaulting contractor which had 
been paid to Internal Revenue Service for taxes due under contracts 
other than defaulted contract may not be certified for payment. A third 
party and not surety completed defaulted contract and hence surety’s 
claim, which represents withholding taxes from wages of laborers, is 
under payment bond and not under performance bond or as completing 
surety and, therefore, rule of U.S. v. Munsey Trust Co., 332 U.S. 234 
(1947), is for application, a rule reaffirmed in subsequent cases in situa- 
tions where Govt.’s right of setoff is challenged by surety under its pay- 
mend Monee. occas inca Sens wet ee eee SEB USL a 262 


Transportation 

Property damage, etc. 

Freight charges and damage claim arising in same shipment 

In absence of any evidence rebutting the Govt.’s prima facie case of 
carrier liability for damages to shipment of switches which moved under 
a Govt. bill of lading, the Comptroller General upon review sustained 
action taken by Transportation and Claims Div. in offsetting freight 
charges due carrier against the Govt.’s damage claim on same shipment. 
Carrier’s prima facie liability having been established, it had burden of 
proving otherwise but failed to show lack of negligence and improper 
packing—in fact its agent participated in loading shipment (209 F. 2d, 
442, 445). Legal justification for offset was recently restated in Burlington 
Northern, Inc. v. United States, 462 F. 2d 526. Amount of damage claim in 
excess of freight charges is for prompt refund or collection by other 
TS acts. tert a atwieaiels hes anda causes = een e eas aa 930 


SMALL BUSINESS CONCERNS 
Contract awards. (See CONTRACTS, Awards, Small business 
concerns) 
STATES 
Disaster relief 
National Guard services 
Pay, etc., entitlement 
Duty performed by National Guard units ordered by State of Penn- 
sylvania to aid in disaster relief necessitated by extensive flooding in 
State may be considered as annual summer training of units within 
purview of 32 U.S.C. 502, and Federal funds used for pay and allowance 
purposes, even though ordinarily sec. 502 training is conducted in accord- 
ance with established training policies, standards, and programs approved 
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STATES—Continued 


Disaster relief—Continued 
National Guard services—Continued 
Pay, etc., entitlement—Continued 
by Depts. of Army and Air Force in coordination with State National 
Guard organizations, in view of broad discretion vested in Secretaries 
concerned to regulate training of National Guard units____.....-_---- 


Federal aid, grants, etc. 
Disaster relief 
Separately declared disaster areas 
Expense reimbursement to temporary employees 


Since pursuant to E.O. 11575, Dec. 31, 1970, the States of N.Y., Pa., 
Va., Md., and Fla. were separately declared disuster areas on June 23, 
1972, W. Va. on July 3, and Ohio on July 15, due to damage caused by 
Hurricane Agnes, for purposes of paying temporary employees of Small 
Business Administration per diem and travel expenses authorized by 
15 U.S.C. 634(b) (8) in connection with their duties relating to providing 
loans to small business concerns, tropical storm need not be viewed as 
one disaster and each State therefore constituting a disaster area, em- 
ployees may be reassigned and authorized per diem at new location for 
period oy LO Gxcued Oo MiONUns.- 0 2 ne Cocco n cence ndenese 


Matching fund activities 
‘‘Hard-match”’ requirement 
Funds from private, etc., sources 

Purpose of ‘‘hard-match”’ requirement in Omnibus Crime Control and 
Safe Streets Act of 1968, as amended, which authorizes Law Enforce- 
ment Assistance Admin. (LEAA) to grant funds for strengthening and 
improving law enforcement, being to assure State and local governments 
share in LEAA programs with monies they appropriated, and not to 
exclude private organizations, the “hard-match’’ requirement does not 
prevent use in LEAA-sponsored National Scope projects of matching 
funds from private sources, or use of Model City funds allotted by 
grantees to LEAA projects, as such funds are considered “money 
appropriated” for purposes of the “hard-match” requirement. The 
“hard-match requirement” in connection with subgrants to nongovern- 
mental units also may be interpreted to permit use of private sources, 
and as funds for the administration of American Samoa lose their Federal 
identity, they meet the requirement_.__........2...-2022-2.2.------- 


STATION ALLOWANCES 


Military personnel 
Excess living costs outside United States, etc. 
Members subsisted at Government expense 
Leave period within United States 
Enlisted men without dependents assigned to permanent duty station 
outside continental U.S. and subsisted at Govt. expense and, therefore, 
not entitled to cost-of-living allowance authorized by 37 U.S.C. 405 
for purpose of defraying average excess costs experienced by members 
on permanent duty outside U.S. do not gain entitlement to allowance 
while on leave in U.S. on basis Govt. mess is not available to them in 
view of fact par. M4301-3b(1) of Joint Travel Regs. prescribes member 
at permanent overseas duty station without dependents is not entitled 
to cost-of-living allowance while absent on leave in U.S. or while being 
subsisted at Govt. expense at permanent duty station..__..-_.-------- 





Page 


35 


584 


558 





INDEX DIGEST 1215 


STATUTES OF LIMITATION Page 

Claims 

Transportation 

Additional claims after tolling of statute 
Erroneous payment 

Where because of failure to properly route Feb. 9, 1967, shipments 
of Army tractor trucks, which were delivered during February, the 
Govt. was not entitled to transit privileges accorded the shipments 
and erroneously paid carrier on the basis of through rates, the additional 
freight charges filed Feb. 9 and July 27, 1971, based on higher local 
rates from transit point to destination, are barred since claim was not 
received by the General Accounting Office within 3 years of payment 
in May, 1967, as required by sec. 322 of the Transportation Act of 1940, 
as amended (49 U.S.C. 66). The cause of action for freight charges 
accrues upon delivery, extended on interstate shipments transported for 
the U.S. to 3 years from the date of payment, refund, or deduction, 
whichever is later, and no refund or deduction being involved, the 
extended period of limitations commenced to run on dates of payment in 
May 1967 and expired during May 1970_------_------------------_- 713 


STATUTORY CONSTRUCTION 

Continuing resolutions 

Appropriation act restrictions effect 

Although in considering bill for ‘‘ Department of Labor, and Health, 
Education and Welfare Appropriation Act, 1973,’ House was more 
restrictive than Senate as to number of Federal employees authorized 
to determine compliance with Occupational Safety and Health Act of 
1970, inspection activities of Labor Dept. under 1970 act remain un- 
changed during effective period of Joint Resolution (Pub. L. 92-334), 
which provides continuing appropriations for fiscal year 1972 projects 
until fiscal year 1973 funds become available, for notwithstanding 
that pursuant to sec. 101(a)(3) of Joint Resolution, more restrictive 
language governs, sec. 101(a)(4) controls to make restriction on inspec- 
tion services inapplicable under Joint Resolution in view of fact similar 
restriction was not contained in 1972 appropriation act....._...____-- 71 


Prohibition on administrative actions 


Functions prescribed by Pub. L. 92-318, approved June 23, 1972, 
for National Advisory Council on Extension and Continuing Education, 
which was established by and its authority and responsibility stated in 
sec. 109 of Higher Education Act of 1965, as amended (20 U.S.C. 1009), 
do not constitute new ‘‘project or activity’? within purview of pro- 
hibition in sec. 106 of Continuing Resolution, approved July 1, 1972 
(Pub. L. 92-334) since primary effect of new functions is to require 
council to evaluate educational programs and projects which theretofore 
were more or less discretionary and, therefore, funds provided by Con- 
tinuing Resolution, pending passage of Dept. of Health, Education, 
and Welfare appropriations (HEW), may be made available by HEW 
to implement Council’s functions under sec. 106._-.._..-.-.-.-.-----.- 270 
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STATUTORY CONSTRUCTION—Continued 

Legislative intent 

Milk indemnity payments 

Fact that the only statute requiring registration of chemicals is 
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 135-135k) 
does not imply waiver of registration and approval requirement in 7 
U.S.C. 450j to permit indemnity payments to dairy farmers who were 
directed to remove their milk from commerical market because it con- 
tained residues of chemical which was not registered and approved for 
use by Federal Govt. at time of use since, under express language of 
the statutes pertaining to Milk Indemnity Program, use of contaminant 
must have been registered with and affirmatively endorsed or recom- 
mended by Govt. Therefore, indemnity claims for milk contaminated 
from consumption by dairy cattle of ensilage stored in silo coated with 
paint containing “‘ Arcolor 1254,’”’ compound not required to be registered 
and approved, may not be allowed _..- 2222 oko s 2s 


Omissions in amendments to legislation 

The longevity step increases provided by sec. 110 of District of Colum- 
bia Police and Firemen’s Salary Act Amendment of 1972 may be con- 
sidered an element of basic compensation in computing overtime and 
holiday pay since act provides longevity pay shall be paid in same manner 
as basic compensation except that it shall not be subject to deduction 
and withholding for retirement and insurance and shall not be considered 
salary for purposes of computing annuities, and although legislative 
history of act makes no reference to including longevity compensation 
increases as part of basic compensation in computing overtime and 
holiday payments, in view of fact that prior to 1972 act longevity rates 
were scheduled rates of pay, any intent to exclude longevity compensa- 
tion from basic compensation for all purposes should have been reflected 
in Tommustive mievory Of une Get. —_ Ot ST ee 2 rey eek. 


Prospective effect of acts 

Since decision changing prior construction of statute generally is 
prospective only, reconsideration of entitlements of National Guard 
members and other reservists under act of June 20, 1949, providing 
similar benefits for reservists injured or disabled in line of active duty or 
training as Regular members receive, may be considered tantamount to 
changed construction of law and, therefore, changes may not be given 
retroactive application. However, where no final action with respect to 
physical disability proceedings, or other final action has been taken, 
such cases may be considered to be within purview of changed entitle- 


Standard Reference Data Act 

Award of contract to consortium of American Institute of Physics 
and American Chemical Society by National Bur. of Standards for 
publication and marketing of physical and chemical reference data 
using compilations presented in camera-ready form by National Standard 
Reference Data System is not in conflict with objectives of Standard 
Reference Data Act to ‘‘make critically evaluated reference data readily 
available to scientists, engineers and general public” since neither 
language of act nor its legislative history evidences use of commercial 
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STATUTORY CONSTRUCTION—Continued Page 
Standard Reference Data Act—Continued 
publishing houses is required. Moreover, even though professional 
societies were treated separately in negotiation, award was not violative 
of competition required by sec. 1-1.301-1, FPR, since requests for 
proposals were issued to commercial houses and all proposals received 
were: pippethy Cvaluste@c. otc cccns sdncce doeitedes se oo 332 


STORAGE 
Damage, loss, etc. 
Household effects 
Transportation charges 


The holding in United Van Lines, Inc. v. United States, 448 F. 2d 1190, 
that a motor carrier may retain payment made of line-haul transporta- 
tion charges for shipment of serviceman’s household goods destroyed while 
in temporary storage at destination awaiting delivery is not for general 
application since other contracts of carriage provide significant legal 
reason for confining the United decision, and because the Court did not 
consider the many carrier tariffs, quotations, or commercial bills of lading 
which impose liability on motor carrier or freight forwarder. Entitle- 
ment to transportation charges where household goods are destroyed or 
stolen while in temporary storage at destination before delivery depends 
in each case upon facts and controlling contract provisions in tariffs, ten- 
ders, and bills of lading. Charges paid where goods have been destroyed or 
stolen shauld be recovere@h:isac= isu 5 acncdnnes sod bb waco Suetes Judes 673 


Household effects 

Military personnel 

Temporary storage 
Conversion to nontemporary storage 

When Air Force members ordered to mobile Navy units are unable be- 
cause of operational requirements to take delivery of household goods 
that had been shipped and placed in temporary storage at new home 
ports, temporary storage may not be converted to nontemporary storage, 
nor may 180-day limit on temporary storage be extended for period 
equivalent to period of member’s absence. Temporary storage authorized 
in connection with shipment of household goods incident to permanent 
change-of-station and nontemporary storage prescribed in lieu of ship- 
ment are incompatible under 37 U.S.C. 406 and, therefore, combinations 
of shipment and nontemporary storage may not be authorized. Further- 
more, as section does not contemplate temporary storage in excess of 
6 months, 180-day limit on such storage may not be extended without 
congremiomal apeecvels oso blioe cogs 3 bo ip. gawk -daeisew co iia 213 


Nontemporary 

An employee who incident to reinstatement to a permanent position 
at an isolated duty station in continental United States within 1 year 
after separation by reduction-in-force action overseas places his house- 
hold effects in nontemporary storage, although entitled to benefits pro- 
vided in 5 U.S.C. 5724a(c) as though he had been transferred in the in- 
terests of the Govt. without a break in service to location of reemploy- 
ment from separation location, may not be reimbursed for cost of the 
nontemporary storage occasioned by isolated duty station assignment 
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STORAGE—Continued 

Household effects—Continued 

Nontemporary—Continued 
since this expense is specifically excluded by sec. 1.3a(7) of Office of Man- 
agement and Budget (OMB) Cir. No. A-56, which implements 5 U.S.C. 
5724a(c). However, pursuant to 5 U.S.C. 5724(a) (2), 60 days temporary 
storage, limited to authorized weight prescribed by sec. 6, OMB Cir. No. 
B—bo. may be paid tO. CMIDIGVOE... .... -. = aasnn con dascieseccncocutyaa 


SUBSIDIES 
Housing 
-Allowances 
Evaluation contracts 


Under solicitation for conduct of experiments to test and evaluate 
Housing Allowance Experimental Program, which was divided into three 
separate experiments—demand, supply, and administrative agency— 
noncompetitive awards of phase II portion of demand experiment to 
other than contractor whose performance under phase I was deficient, 
and of supply and administrative.agency experiments (AAE) indicate 
proclivity for sole source awards and:departure from regulatory require- 
ments for competitive bidding (FPR 1=3.101(c)) that is not justified 
on basis. of “unique” contractor capabilities. The selection of AAE 
contractor to complete phase II of the demand experiment was in effect 
a prequalification of that contractor, and severable portions of the 
unjustified award should be terminated and resolicited on competitive 
basis, and this recommendation for corrective action reported to appro- 
priate congressional committecs..... . ..... <<... <2 nce mec anncnnnnnds 


Indemnity payments 
Agricultural products. (See AGRICULTURE DEPARTMENT, 
Indemnity programs) 
SUBSISTENCE 
Per diem 
Actual expenses 
Employees undergoing training 


Payment to Fedl. employees who participate in training away from 
their official station of actual subsistance expenses instead of per diem 
in lieu of subsistence as authorized by 5 U.S.C. 5702(c) when in unusual 
circumstances the per diem provided is insufficient to cover expenses is 
not precluded by 5 U.S.C. 4109, the authority to reimburse an employee 
for various expenses of training including cost of necessary travel and 
per diem “instead of subsistence’? (formerly ‘‘in lieu of subsistence”’) 
under 5 U.S.C. subch. I of ch. 57, since nothing in legislative history 
of the Government Employees Training Act indicates intent to restrict 
employees undergoing training to reimbursement for subsistence on a 
per diem basis as opposed to actual subsistence expenses. Furthermore 
5 U.S.C. 5702(c) provides for payment of actual subsistence expenses 
in unusual circumstances when authorized per diem is insufficient, and 
authority to pay actual subsistence expenses depends upon entitlement 
a) aS ey SERIE CARY ORT DRT 52 15 ficap. Pip GANS £9 «ba Pes ee Crier Sse 
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SUBSISTENCE—Continued 


Per diem—Continued 
Area of entitlement 
Mileage from permanent duty station 


Under Standardized Govt. Travel Regs. which authorize payment of 
per diem for travel of 24 hours or less (sec. 6.6d), and provide for agency 
responsibility to prescribe individual rates (sec. 6.3), Dept. of- Agri- 
culture has authority and responsibility to establish radius of 25 miles 
from permanent duty station of employees within which per diem is 
not payable to graders and inspectors of Department who travel outside 
metropolitan area of their duty stations to provide requested service, 
if restriction on payment of per diem is predicated upon reasonable 


Death of employee on temporary duty 


Widow of employee who died while on temporary duty away from his 
official station may be paid, pursuant to E.O. 8557, as amended by OMB 
Cir. A-92, issued under authority of 5 U.S.C. 5742, cost of preparing 
remains, limited to $250, charges incurred for transporting remains, 
including cost of outside shipping case, and preparation of casket for 
shipment, as well as cost of necessary copies of death certificate incident 
to transportation of remains, notwithstanding employee was not on 
authorized leave without pay. However, there is no authority to return 
deceased employee’s privately owned automobile to his home, and in 
accordance with OMB Cir. A-7, per diem for period employee was absent 
without leave is not payable unless absence was due to illness or injury 
and not to employee’s misconduct... ...............-..-..-...-.-.-. 


Delays 
Weather conditions 

Employee on official business who because of extraordinary weather 
conditions—blizzard—is prevented from returning to his residence after 
cancellation of flight and he as result occupied motel accomodations 
until weather moderated may be paid for diem per period spent in motel 
because new subsec. 6.6e of SGTR permits payment under such cir- 
cumstances whereas subsec. 6.9c, which it supersedes, did not permit 
payment of per diem for interval between scheduled and actual departure 
from depot, airport, or dock if traveler could return home when delayed. 
B-178274, Aug. 90) -1071; overrletl. i... 22. 2s oasbse secu cnet 


Dependents 
Transfer of employee 


Since OMB Cir. No. A-56 provides per diem payable to civilian em- 
ployee for his dependents traveling with him incident to change of official 
station should be computed on basis of percentage of per diem rate em- 
ployee would receive if traveling alone, employee who paid varying per 
diem rates while traveling with spouse on househunting trip to seek 
residence at new station and in connection with travel performed with 
dependents from his old to new station is entitled to per diem allowance 
for dependents computed by using average single rate applicable to 
rooms occupied as base upon which dependents’ per diem is calculated __ 


522-985 O - 74- 79 
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SUBSISTENCE—Continued 
Per diem—Continued 
“Lodging-plus” basis 
Computation 
In application of “odging-plus” provision of subsec. 6.3c, Standard- 
ized Govt. Travel Regs. to employee who while on temporary duty was 
hospitalized and received reimbursement for $80 per day room and 
board hospital charge, none of which is allocable to lodging per se, it 
may be assumed lodging rate for period of hospitalization was at least $13 
per day on basis agency regulation implementing subsection prescribes 
daily subsistence allowance of $12 and maximum per diem rate of $25. 
Therefore, employee may be allowed lodging rate of $13 per day for 
entire period of temporary duty, including hospitalization, plus daily 
subsistence allowance of $12, and payment may be made to him at full 
MEI ee a oe ecm Sean cbanautaene snc one 
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Military personnel 
Departure from permanent station 
Delayed 

Officer of uniformed services who used his privately owned automobile 
to reach airport departure point under orders authorizing travel to attend 
conference, but who is prevented from departing due to adverse weather 
conditions and returned home after absence of 4 hours, may not be paid 
per diem since par. M4205-—4a of Joint Travel Regs. prohibits payment of 
per diem allowance for round trip performed entirely within 10-hour 
period of same calendar day. However, based on rationale in B—166490, 
Apr. 23, 1969, relating to civilian employee, officer for use of his automo- 
bile is entitled to travel allowance prescribed by par. M4401-2, item 2, of 
regulations, which authorizes mileage for one round trip from home to 
airport, plus parking fees, not to exceed cost of two taxicab fares between 
PE aceueces caxGcacacuureecGencosetan coe ake 


Headquarters 
Prohibition against payment 

An officer who when released from his duty station at a university is 
assigned to the Pentagon in Arlington, Va., with temporary duty en 
route at the Center for Naval Analyses, also located in Arlington 2 miles 
from the Pentagon, and who establishes a residence within commuting 
distance to both duty points, is not entitled to per diem since boundaries 
of Arlington County are considered to be comparable to the corporate 
limits of a city within contemplation of par. M1150—10a of Joint Travel 
Regs. (JTR) and, therefore, officer is not in a “travel status” within 
meaning of JTR M3050-1 while performing temporary duty at his per- 
manent duty station as defined in JTR M1150-10a_____________-___-__- 


Quarters and messing facilities furnished 
Determination of availability 

Member of uniformed services at temporary duty or delay point 
where Govt. mess, as defined in par. M1150-4 of Joint Travel Regs., is 
determined not to be available because of distance. between lodgings 
and mess location, or because of incompatibility of mess hours with 
duty hours, may be paid per diem at rate authorized when Govt. mess 
is not available on basis that member in travel status is not required to 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Quarters and messing facilities furnished—Continued 
Determination of availability—Continued 

use inadequate quarters, unless military necessity, and distance is 
factor in determining impracticability of utilizing Govt. facility. How- 
ever, regardless of distance, if it is practicable to utilize mess for some 
but not all meals because of incompatibility of duty hours, breakfast, 
lunch and dinner should be considered separately in determining im- 
practicability of utilizing available mess-_-_-..........-...----.------ 


Temporary duty 
En route to new permanent duty station 

Under par. M4156, case 13 of Joint Travel Regs., change 232, effective 
June 1, 1972, a member of the uniformed services who receives permanent 
change-of-station orders which direct temporary duty en route at a 
location in area of his old or new permanent duty stations and who 
occupies his permanent residence from which he may commute daily 
to his temporary duty station, will be entitled to per diem and travel 
allowances while performing such duty as if he had not been detached 
from his old station or as if he had reported to his new permanent 
statiOhit, 25055 toc .aeweatss Os sa tesa eas ee i 


Hospital permanent station 

When member of uniformed services stationed in U.S. is ordered to 
hospital, treatment generally is temporary and does not justify trans- 
portation of dependents. However, if period of hospitalization is pro- 
longed or member is returned from overseas, station change is regarded 
as permanent and member is entitled to transportation of dependents 
and dislocation allowance, and all members, irrespective of having 
dependents, are eligible to have their household effects transported. 
Although members who have basic eligibility for permanent change of 
station allowances incident to hospitalization may not be authorized 
per diem and other temporary duty allowances when assigned duty 
within corporate limits of city or town wherein hospital is located, such 
allowances are payable to members whose home port or duty station 
is in U.S. and whose treatment will not be prolonged_---------------- 


Rates 
Area or locality rates 
Prohibition against increase 

An officer involuntarily assigned to bachelor officers quarters (BOQ) 
at temporary duty station, Clark Air Force Base (AB) in the Philippines, 
which he is directed to maintain while deployed to Taiwan because of 
adverse weather conditions, and where he is paid for period Aug. 8 
through Oct. 1, 1972, maximum locality per diem rate of $13 is entitled 
to reimbursement of the $2 per day service charge he paid during ab- 
sence from the AB notwithstanding pars. M4205-5 and M4254-lb of 
Joint Travel Regs. against increasing a maximum locality rate. Service 
charge is not a rental fee but is intended to defray operating expenses, 
and as service was not agreed to by officer, or required to be furnished 
during his absence, reimbursement will not constitute additional per 
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SUBSISTENCE—Continued 

Per diem—Continued 

Rates—Continued 

Lodging costs 
Application of ‘‘lodgings-plus’’ system 

In the application of the ‘“‘lodgings-plus”’ provision of sec. 6.3c of the 
Standardized Government Travel Regs. to determine the average 
daily lodging costs for purpose of establishing per diem rates for civilian 
employees of the Dept. of Defense assigned to prolonged temporary 
duty at locations where hotel and motel accommodations are limited and 
employees rent living quarters at or near temporary duty station, there 
is for inclusion expenses that are ordinarily included in price of hotel or 
motel room, such as rent of an apartment, house or trailer, furnished or 
unfurnished; rental of furniture, including stoves, refrigerators, tele- 
vision sets, and vacuum cleaners; utilities, maid and cleaning charges; 
telephone and other user fees, but not the expenses incurred for tips, 
housekeeping items, and telephone installation. Furthermore, sec. 6.3c 
permits establishment of a specific per diem rate when use of the lodgings- 
Pe CUNSEID: 19 NOS BHUTODTIONS..... . — = 5 sisi ccc nc nnccncedcoconpncane 


Temporary duty 
Several locations 

Since pursuant to E.O. 11575, Dec. 31, 1970, the States of N.Y., Pa., 
Va., Md., and Fla. were separately declared disaster areas on June 23, 
1972, W. Va. on July 3, and Ohio on July 15, due to damage caused by 
Hurricane Agnes, for purposes of paying temporary employees of Small 
Business Administration per diem and travel expenses authorized by 
15 U.S.C. 634(b) (8) in connection with their duties relating to providing 
loans to small business concerns, tropical storm need not be viewed as one 
disaster and each State therefore constituting a disaster area, employees 
may be reassigned and authorized per diem at new location for period 
no te ee I ER ae aE 


SUBSISTENCE ALLOWANCE 
Military personnel 
Cadets, midshipmen, etc. 
Period of entitlement to allowance 


Subsistence allowance of $100 per month authorized in 37 U.S.C. 209, 
as amended by act of Nov. 24, 1971, Pub. L. 92-171, and implemented 
by pars. 8040la, b, and d(2)(a) of Dept. Of Defense Military Pay and 
Allowances Entitlements Manual, may not be paid to ROTC cadet or 
midshipman appointed under 10 U.S.C. 2107 for 10 full months of each 
academic year if academic year is of shorter duration. In accordance with 
legislative history of 1971 act, cadets and midshipmen became entitled to 
subsistence allowance for maximum of 20 months each during first 2 years 
and second 2 years of schooling to preclude payment of allowance during 
vacations when they had no military obligation and, therefore, there is 
no authority to pay allowance to cadets and midshipmen when they are 
III 5 So oe Sc or ee a a ee eh ea ian ad 
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SUBSISTENCE ALLOWANCE—Continued 
Military personnel—Continued 
Members in a missing status 
Monetary allowance in lieu 
Enlisted members of uniformed services, whether or not with depend- 
ents, who prior to being carried in missing status (37 U.S.C. 551-558) were 
quartered and subsisted by U.S. Govt., under concept of “changed con- 
ditions’ may be credited with quarters and subsistence allowances from 
beginning of missing status. Statutory provisions involved in 23 C. G. 
207, 895, which were basis for denying allowances to members entering 
“missing status,” have been superseded by secs. 301, 302 of Career Com- 
pensation Act of 1949 (37 U.S.C. 403) to provide that member on active 
duty is entitled at all times to subsistence and quarters in kind or allow- 
ances in lieu thereof and, therefore, members determined to be in missing 
status are entitled to monetary allowance in lieu of subsistence and quar- 
ters in kind from beginning of missing status, subject to 31 U.S.C. 7la___- 23 


Status of allowance 


Payment of temporary quarters subsistence expenses (TQSE) to trans- 
ferred civilian employee for up to 30 days while he and his dependents 
occupy temporary quarters, which expenses are computed on basis of 
actual expenses or per diem percentage for each 10-day period, will not 
violate prohibition against duplicate payments in par. C8253 of Joint 
Travel Regs, and sec. 8.2i of OMB Cir. No. A—56 because his spouse as a 
military member on active duty receives basic allowances for quarters 
and for subsistence. The TQSE allowances is intended to lessen economic 
hardship employees face when transferred for convenience of Govt., 
whereas permanent military allowances cover normal day-to-day ex- 
penses for food and shelter when not provided by Govt., and being in the 
nature of compensation they are not viewed as duplicating TQSE allow- 
PO Sot hs. GION IEG. TRUITT IIS 1 de CED. {een ae seones 962 


TAXES 
Federal 
Refunds 
Military records correction 
Disability in lieu of years of service 
Correction of military records under 10 U.S.C. 1552 to show deceased 
officer had been retired for disability and not years of service pursuant 
to 10 U.S.C. 8911, created entitlement to refund of income taxes withheld 
since sec. 104(a)(4) of Internal Revenue Code of 1954, as amended, 
| provides that disability retired pay is not subject to Federal income 
tax. Claim of officer’s widow for refund of taxes for years denied by IRS 
as barred by applicable statute of limitations may be allowed as being 
claim within meaning of 10 U.S.C. 1552(c) in view of Clyde A. Ray v. 
United States, 197 Ct. Cl. 1, in which court held plaintiff’s claim was 
not for refund of taxes but to effectuate administrative remedy allowed 
under 10 U.S.C. 1552, and that shelter of income from taxation is 
“pecuniary benefit” flowing from record correction._._.-------------- 420 
In settlement of claims for income tax refunds occasioned by correction 
of military records to show disability retirement in lieu of retirement for 
years of service, there is no objection to following the rule in Clyde A. 
Ray v. United States, 197 Ct. Cl. 1, to the effect that claims for amounts 
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TAXES—Continued 


Federal—Continued 
Refunds—Continued 
Military records correction—Continued 
Disability in lieu of years of service—Continued 

withheld for income tax purposes will be treated as ‘pecuniary benefits’ 
due within meaning of 10 U.S.C. 1552(c) rather than claim for tax 
refunds. However, claims should be limited to amounts withheld for 
income taxes in years for which IRS is barred from making refunds by 
applicable statute of limitations, and settlement of claims, without in- 
terest, may be paid from current appropriations available for claims 
under 10 U.S.C. 1552(c). Claimants’ information and advice of IRS 
should be solicited as aids in computing amounts due, and whether 
refunds should be withheld from disbursement to IRS is for that agency 
to determine 


State 
Federal employees 
Leaves of absence effect on tax withholding 


Nonresident Federal employee who will not return to duty station in 
Philadelphia upon termination of sick leave status at which time dis- 
ability retirement becomes effective is subject to Pennsylvania Income 
Tax imposed on Federal employees by agreement between Federal and 
State Govts. pursuant to 5 U.S.C. 5517, and E.O. No. 10407, for period 
of sick leave, July 19, 1972 until Dec. 1973, during which time he will 
remain on agency rolls since sick leave payments constitute wages for 
taxation purposes. Income tax withholding for leave period is for com- 
putation in accordance with par. 3(b) of Pennsylvania Personal Income 
Tax Information Bulletin, which excludes nonworkdays—Saturdays, 
Sundays, holidays, and days of absence—and amount actually subject 
to tax and tax ultimately due is for settlement between employee and 


Government immunity 
Vehicle parking tax 


In view of administrative burdens to implement U.S. GAO decision 
of Dec. 10, 1971, 51 Comp. Gen. 367, holding that San Francisco City 
and County tax on occupancy of parking spaces is not chargeable to 
Federal Govt. when Govt-owned vehicle is involved, and that voucher 
for tax in favor of Govt. employee may not be certified for payment, 
decision is modified to permit certifying officers to certify vouchers for 
payment of parking tax in amount of 1 dollar or less in spite of Govt.’s 
immunity to tax, since correct procedure prescribed in 7 GAO 26.2 for 
use of tax exemption certificate when legal incidence of tax is on vendee 
is not available as its use is restricted to purchases on which taxes exceed 
1 dollar. 51 Comp. Gen. 367, modified 


Income tax 
Federal employees 
Pennsylvania Personal Income Tax 


Deduction for Pennsylvania Personal Income Tax from lump-sum 
annual leave payments to Federal employees separating from Govern- 
ment service (5 U.S.C. 5551(a)) is required notwithstanding that leave 
balance may include leave carried forward from agencies not geographi- 
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TAXES—Continued 
State—Continued 
Income tax—Continued 
Federal employees—Continued 
Pennsylvania Personal Income Tax—Continued 
cally located within Pennsylvania regardless of when leave was earned or 
current residence of employee, and that leave accrued but was not paid 
prior to enactment of tax law or its effective date since for purposes of 
Federal income tax withholding, lump-sum leave payments are wages 
taxable as income for year of receipt and, therefore, payments are sub- 
ject to agreement between U.S. Treasury Dept. and Commonwealth of 
Pa. respecting withholding of tax from compensation of Federal em- 
TOOT OON 6 iii et eno eens onc co neete stint $ Sen gbdeedoausedoua~ 


TIMBER SALES 
Contracts 
Sale and road construction costs 
Additional road costs 


Determination of Secretary of Agriculture to.uphold denial by Regional 
Forester of claim for additional road construction costs under timber 
sales contract—denial reversed and restored administratively and then 
appealed to Secretary by contractor—was in conformance with 36 CFR 
221.16(a), which provides for modification of timber sales contracts only 
when modification will apply to unexecuted portions of contract and 
will not be injurious to U.S., is final administrative determination within 
purview of 36 CFR 211.28(b), and Supreme Court ruling in S. & EL. 
Contractors, Inc. v. U.S., 406 U.S. 1, concerning finality of administrative 
determinations and, therefore, Secretary’s decision is final and conclu- 
sive insofar as other agencies of Govt. are concerned, and it is not sub- 
ject to review by GAO 


TIME 


Computation 
Saturdays, Sundays and holidays 


Acceptance of a bid, subject to acceptance within 60 calendar days 
from date of receipt of the offer, on Monday, Feb. 5, 1973, the 62nd day 
because the 60th calendar day occurred on Saturday, Feb. 3, 1973, did 
not consummate a valid contract, notwithstanding the law of the situs— 
New York State—provides that when sn act is authorized or required 
to be performed on a Saturday, Sunday, or public holiday, it may be 
done on the next succeeding business day, since applicability of the 
statute is academic in view of the incorporation of Standard Form 33A 
in the invitation for bids, which provided that “Time if stated as a 
number of days, will include Saturdays, Sundays and holidays.’’ Modifies 
38 Comp. Gen. 445 and B-137634, dated July 5, 1963__-_.---------- 


TRANSPORTATION 
Accessorial charges 
Additional charge for unusual services 
Driver assignment, shipment charge, etc. 

A motor carrier who transported electrical instruments from N.Y. to 
N. Mex. under Govt. bill of lading noted ‘‘Two Drivers Authorized,” for 
which he was paid on line-haul basis that included reguiar driver’s service 
is not entitled to reimbursement for driver’s overtime service in absence 
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TRANSPORTATION—Continued 
Accessorial charges—Continued 
Additional charge for unusual services—Continued 
Driver assignment, shipment charge, etce.—Continued 

of provision in either Govt. tender I.C.C. 50 or in Military Rate Tender 
IV authorizing such payment; is only entitled to regular charges pre- 
scribed fer extra driver if services were not performed in N. Y., computed 
on basis of actual hours worked as evidenced by driver’s logs, which is 
best support of the claim (4 CFR 54.5); and is not entitled to shipment 
charge based on minimum weight applicable in computation of line- 
haul charges but rather on basis of net weight shipped. Furthermore, 
round the clock charges for both drivers, as provided by contract or labor 
laws, is not responsibility of United States__..........--.----------- 


Automobiles 
Deceased personnel 


Widow of employee who died while on temporary duty away from his 
official station may be paid, pursuant to F.O. 8557, as amended by OMB 
Cir. A-92, issued under authority of 5 U.S.C. 5742, cost of preparing 
remains, limited to $250, charges incurred for transporting remains, 
including cost of outside shipping case, and preparation of casket for 
shipment, as well as cost of necessary copies of death certificate incident 
to transportation of remains, notwithstanding employee was not on 
authorized leave without pay. However, there is no authority to return 
deceased employee’s privately owned automobile to his home, and in 
accordance with OMB Cir. A-7, per diem for period employee was absent 
without leave is not payable unless absence was due to illness or injury 
and: not to employee’s misconduct. .-.........-..... 22-2 ee le 


Bills of lading 

Description 

Erroneous 
Real character of article controls 


A mixed-truckload shipment of bomb fins and bodies (explosives and 
projectile parts) described in the Govt. bill of lading as “ammunition 
items’ and tendered subject to C.I. Whitten Transfer Co. Tender 
I.C.C. No. 300 was erroneously classified and therefore the I.C.C. No. 
300 tender is inapplicable. Bomb fins are not blasting supplies as term 
“supplies” refers to items furnished for operational or maintenance 
purposes whereas fins form part of completed product, nor are fins 
ammunition or explosives as they were not transported as accessory to 
larger unit also being transported at same time. However, services 
having been performed and received, under principle of quantum merutt, 
carrier is entitled to reasonable compensation, which will be obtained 
by computing charges due under Whitten’s tariff rates on Component 
Parts of Explosives contained in MF-I.C.C. No. 64_-.------------- 


Issuance 
By shipper 
Effect on carrier liability 
On shipment of wooden boxes of ammunition for cannon with explo- 
sive projectiles weighing 795 lbs. and subject to freight charges computed 
on minimum of 2,500 lbs., additional charges claimed by delivering and 
billing carrier on basis of second freight movement of boxes found astray 
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TRANSPORTATION—Continued 
Bills of lading—Continued 
Issuance—Continued 
By shipper—Continued 
Effect on carrier liability—Continued 
at origin carrier’s terminal because Govt. prepared bill of lading and 
incorrectly showed quantity shipped as five boxes instead of 15 boxes 
properly was disallowed*since pursuant to sec. 219 of Interstate Com- 
merce Act, 49 U.S.C. 319, carrier and not shipper is responsible for 
issuing appropriate bill of lading, and fact that shipper prepared bill of 
lading does not relieve carrier of duty of ensuring bill of lading was 
CORTOOENT RODEO 5. ig tin tans Sneath hina anieetannaigdy qaniea eile 


Notations 
Compliance with tariff rule 


Where destination Canadian carrier refused to refund overcharge 
occasioned by erroneous application of exclusive use charges on ship- 
ment of helium cylinders, and participating carriers are jointly and 
severally liable for overcharge, origin carrier properly was held liable 
and overcharge recovered by setoff since correction notice that added 
to bill of lading the notation ‘“‘authorized use of single truck load by the 
carrier is mandatory to expedite shipment”’ did not satisfy tariff require- 
ment for notation to indicate shipper requested exclusive use, and 
omission of such notation may not be waived. Furthermore, bill of lading 
does not show seals were applied, and as shipment was interchanged 
with foreign carrier, it is doubtful shipment was accorded exclusive use 
of a vehicle from origin to destination without transloading.._.....-. 


Carriers 

Railroad. (See CARRIERS, Railroad) 
Contractor shipments 

Prepaid 

Government’s liability for freight charges 

A carrier’s claim for transportation charges on shipment of furniture 
to a Veterans Admin. Hospital which was purchased f.o.b. destination 
and shipped on a commercial bill of lading prepared by shipper and 
executed by carrier as required by 49 U.S.C. 319, where bill of lading 
although marked “‘prepaid’’ also indicated delivery to consignee was 
without recourse on the consignor and carrier should not make delivery 
without payment of freight and other lawful ciurges, may not be allowed 
since the inconsistent ‘‘no recourse’ and “prepaid” clauses mean some 
payment was made by consignor, and as claim is not for supplemental 
freight charges, Govt.’s liability has not been established. Furthermore 
the shipper no longer is in business and carrier failed to notify the Govt. 
of the difficulty in collecting freight charges until payment had been 
made-to she .contractor—-congignor...« ...cncncnascchnnwananecianssiens 


Dependents 
Children 
Adopted 
Children provisionally adopted by Navy member while stationed in 
Great Britain pursuant to the Adoption Act of 1958 (7 Eliz. 2, C.5) 
Part V, Sec. 53, are considered dependents of the member under 37 
U.S.C. 401, so as to entitle him to a dependents’ allowance and all 
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TRANSPORTATION—Continued Page 
Dependents—Continued 
Children—Continued 
Adopted—Continued 
other benefits incident to dependency status while member resides in 
Great Britain in view of fact that although provisional adoption order 
only authorizes custody and removal of children from Great Britain for 
adoption elsewhere, sec. 53(4) of the act provides that the rights, duties, 
obligations, and liabilities prescribed in other sections of the act for an 
adopter shall equal those of natural parents or those created by an 
adoption order. However, unless children are actually adopted by 
member after he is transferred from Great Britain, they may not con- 
tinue to be regarded as his adopted children____..._..._.-.-..--.---- 675 


Military personnel 
Advance travel of dependents 
Employment opportunities lacking 


The advance return from overseas to the United States (U.S.) of 
those dependents of members of the uniformed services unable to 
locate acceptable employment overseas may be authorized at Govt. 
expense under the broad authority for advance returns when in the best 
interest of the individual and the U.S. which was added by Pub. L. 
88-431 as subsec. (h) to 37 U.S.C. 406 because sec. 406(e) limited 
advance returns to “‘unusual or emergency circumstances,” and par. 
M7103-2 of Joint Travel Regs. (JTR) may be amended accordingly. 
However, 37 U.S.C. 406(h) authority does not contemplate advance 
return of dependents because they “‘lack suitable recreational activities” 
at overseas station. Furthermore, advance returns are also authorized 
by par. M7102, JTR, when situations embarrassing to the U.S. are 
to be avoided, and by par. M7103-2, item 7, JTR, in situations which 
have an adverse effect on member’s performance of duty___...-------- 847 


Prior to issuance of orders 

Members of the uniformed services whose dependents travel long in 
advance of permanent change-of-station orders or release of members 
from active duty may not be reimbursed travel expenses under 37 
U.S.C. 406(a) since par M7000-8, Joint Travel Regs., promulgated 
pursuant to 37 U.S.C. 406(c), prohibits reimbursement when dependents 
travel prior to the issuance of orders directing station change, or prior 
to receipt of official notice such orders would be issued, unless the travel 
is supported by statement of the commanding officer, or his designated 
representative, of the order-issuing headquarters that member was 
advised orders would be issued. However, certificates issued as much as 
6 months prior to orders are not acceptable, unless there is a showing a 
determination actually had been made to issue orders to member, as the 
relatively short period contemplated between time of a change-of- 
station determination and time required to issue the orders would be 


co or Ra a et) So ee 769 


Dislocation allowance 
Members without dependents 
Payment of dislocation allowance to officer of Army Nurse Corps as 
member without dependents who is receiving basic allowance for quarters 








INDEX DIGEST 


TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Dislocation allowance—Continued 
Members without dependents—Continued 

as member with dependents for her mother who will not join her at new 
duty station where whe was not assigned Govt. quarters depends on 
whether mother resided with officer at old station. If she did not, officer 
is entitled to dislocation allowance pursuant to par. M9002, JTR, in 
amount equal to applicable monthly rate of quarters allowance pre- 
scribed for member of officer’s pay grade without dependents, but if 
mother did reside with her at time of transfer, her entitlement to trans- 
portation for mother precludes payment of allowance even though 
mother may not have changed residence 


Residence establishment 
Evidence 


Selection of place as home by member of uniformed services upon 
retirement without traveling to home of selection within l-year period 
prescribed by par. M4158—1a and 2a of Joint Travel Regs. for establish- 
ing bona fide residence does not create entitle ent to travel and trans- 
portation allowances to home selected. Therefore, Air Force officer 
retired under 10 U.S.C. 8911, effective July 1, 1970, who selected Marco 
Island, Fla., as home of selection but traveled with dependents from last 
permanent duty station to home of record, also shipping household 
effects to that point, where he continued to reside beyond 1-year period 
following retirement awaiting construction of home on Marco Island, 
is only entitled to travel and transportation allowances under 37 U.S.C. 
404 and 406 on basis home of record was home of selection-_-.-------- 


Overseas employees 

Advance travel of dependents 
Divorce, etc., prior to employee’s eligibility 

Reimbursement to employee for advance return travel to U.S. of 
spouse and/or minor children who traveled to foreign post as dependents 
but ceased to be dependents as of date employee became eligible for 
return travel because of divorce or annulment of marriage may be 
provided and sec. 126.2, Vol. 6, FAM, amended accordingly under 
authority of 22 U.S.C. 1136—amendment to prescribe that reimbursable 
travel may not be deferred more than 6 months after employee completes 
travel. Govt. has obligation to return dependents at Govt. expense 
since employee and family are sent to overseas post for convenience of 
Govt. and, furthermore, amendment will bring regulation in harmony 
with 6 FAM 126.3 and sec. 1.11f of OMB Cir. A-56 


Training periods 

Family domicile established by employee, transferred from Fairbanks, 
Alaska, at Ann Arbor, Mich., where he will attend graduate school 
before reporting to new duty station, Wash., D.C., does not constitute 
permanent change of station within meaning of OMB Cir. No. A-56, 
and A-56 allowances become payable only when employee relocates in 
Washington. Since both old and new stations are not within continental 


1229 


Page 


405 


242 


246 














1230 INDEX DIGEST 






TRANSPORTATION—Continued 

Dependents—Continued 
Training periods—Continued 

U.S., employee is not entitled to a house-hunting trip, and cost of 
shipping his household effects to Ann Arbor is for deduction from his 
constructive cost entitlement to transportation of his effects from 
Fairbanks to Washington. Per diem is payable during training period 
in lieu of transporting family and effects to Ann Arbor (39 Comp. Gen. 
140), and payment of mileage at 6 cents per mile for employee’s travel 
to Ann Arbor by privately owned automobile, is upon completion of 
transfer to be deducted from entitlement to 12 cents per mile for travel 
from old to new station, and to 6 cents per mile for excess travel due to 
Mere SUrernneenn sees rere 8 Et SRE SUD DIS | Se de 


Facilities other than Government 

Travel expense reimbursement 

Military personnel. (See TRAVEL EXPENSES, Military per- 
sonnel, Use of other than Government facilities) 

Freight 

Charges 

Delivery requirement 

The holding in United Van Lines, Inc. v. United States, 448 F. 2d 1190, 
that a motor carrier may retain payment made of line-haul transporta- 
tion charges for shipment of serviceman’s household goods destroyed 
while in temporary storage at destination awaiting delivery is not for 
general application since other contracts of carriage provide significant 
legal reason for confining the United decision, and because the Court 
did not consider the many carrier tariffs, quotations, or commercial 
bills of lading which impose liability on motor carrier or freight for- 
warder. Entitlement to transportation charges where household goods 
are destroyed or stolen while in temporary storage at destination before 
delivery depends in each case upon facts and controlling contract provi- 
sions in tariffs, tenders, and bills of lading. Charges paid where goods 
have been destroyed or stolen should be recovered____--------------- 


Household effects 

Drayage 

Between non-Government quarters overseas 

Both military members and civilian employees at overseas per- 
manent duty stations who are required to vacate local housing leased 
because no Govt. quarters were available may be paid drayage costs to 
move their household goods to other housing on local economy when 
quarters they occupy are declared by medical personnel to no longer 
meet established health and sanitation standards on basis military 
members must obey orders and civilian employees move for convenience 
of Govt. However, neither military members nor civilian employees are 
entitled to drayage when move to other non-Govt. quarters results from 
landlord refusing to renew lease or otherwise permit continued oc- 
cupancy as such change of quarters is not for convenience of Govt_-_--- 
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TRANSPORTATION—Continued 


Household effects—Continued 

Limitation on definition of term 

Term ‘“‘baggage and household effects” used in 37 U.S.C. 406 to 
authorize transportation incident to temporary or permanent station 
change for member of uniformed services and in implementing Joint 
Travel Regs., par. M8000-2, term that does not lend itself to precise 
definition and which has been interpreted to mean in its ordinary and 
common usage as referring to particular kinds of personal property 
associated with home and person, may not be redefined to include all 
personal property associated with home and person which will be ac- 
cepted and shipped by carrier at rates established in appropriate tariffs 
for household goods on basis of risk involved in shipping items not 
covered by regulation since risk is responsibility of owner who may 
purchase insurance if he desires greater coverage than normally provided 
by emia 2S. ners oe feet re eet on eon ones 


Military personnel 
Advance shipments 
Prior to issuance of orders 

Although household effects of members of the uniformed services 
may be moved at Govt. expense within prescribed weight allowances 
under authority of 37 U.S.C. 406(b) incident to permanent change-of- 
station, par. M8015-1, Joint Travel Regs., precludes shipment at Govt. 
expense when shipment occurs prior to issuance of orders, except upon 
certification by proper authority that shipment was due to an emer- 
gency, exigency of the service, or required by service necessity. Authority 
in 37 U.S.C. 406(e) for transportation of dependents, baggage and house- 
hold effects between points in the U.S. in unusual or emergency circum- 
stances when incident to military operations or need may not be extended 
to authorize transportation long prior to issuance of permanent change- 
of-station orders solely on the basis of dependents’ need. However, 
erroneous payments will not be questioned, but procedures should be 
OOMOCIEE oon oo econ cesenecseg aan tabaqgtasoueh moda aee<s 


After acquired 
Purchased overseas for delivery in United States 

Where furniture ordered or contracted for overseas by member of the 
uniformed services from a U.S. firm conducting an overseas sales pro- 
gram for delivery and use of furniture at member’s next permanent 
duty station in the U.S. is not available for shipment at time of the 
effective date of member’s change-of-station orders, member is not 
entitled under 37 U.S.C. 406(b) to transportation of the effects ordered 
but not available as furniture is not considered as having been acquired 
by member prior to effective date of his permanent station change 
within contemplation of par. M8000-2, Joint Travel Regs., in the 
absence of evidence that title to furniture still in the possession of 
manufacturer had passed to the member prior to effective date of perma- 
nent change-of- station: OfdeWe... ... 2 = 2 ee nnnncccsecuceenensaw 
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TRANSPORTATION—Continued 
Household effects—Continued 
Military personnel—Continued 
“Do It Yourself’? movement 
Benefits entitlement 


A member of uniformed services who incident to permanent change 
of station orders participates in a ‘‘Do It Yourself”? program and moved 
his household effects within continental U.S. using a rental truck and 
packing materials furnished through a contractual arrangement by the 
Govt. with national truck rental company and hired assistance to load 
and unload goods is not considered to have been afforded “ transporta- 
tion in kind’”’ and consequently he is entitled to mileage allowance for 
his personal travel under par. M4150-1, item 1 of Joint Travel Regs. 
(JTR), but not to per diem which is predicated on denial of mileage 
allowance. A movement under temporary duty orders entitles member 
to monetary allowance pursuant to JTR M4203-3a; a travel allowance 
is payable for dependents riding in rental truck; and reasonable re- 
imbursement may be made for hired help if supported by required 
I ee tine Rone moma E aoe atin ane ams aay age eae 


Local movement 

Both military members and civilian employees at overseas permanent 
duty stations who are required to vacate local housing leased because 
no Govt. quarters were available may be paid drayage costs to move 
their household goods to other housing on local economy when quarters 
they occupy are declared by medical personnel to no longer meet 
established health and sanitation standards on basis military members 
must obey orders and civilian employees move for convenience of Govt. 
However, neither military members nor civilian employees are entitled 
to drayage when move to other non-Govt. quarters results from landlord 
refusing to renew lease or otherwise permit continued occupancy as 
such change of quarters is not for convenience of Govt__------------- 


Release from active duty 

To other than selected home 
Selection of place as home by member of uniformed services upon 
retirement without traveling to home of selection within 1-year period 
prescribed by par. M4158-la and 2a of Joint Travel Regs. for estab- 
lishing bona fide residence does not create entitlement to travel and 
transportation allowances to home selected. Therefore, Air Force officer 
retired under 10 U.S.C. 8911, effective July 1, 1970, who selected Marco 
Island, Fla., as home of selection but traveled with dependents from 
last permanent duty station to home of record, also shipping house- 
hold effects to that point, where he continued to reside beyond 1-year 
period following retirement awaiting construction of home on Marco 
Island, is only entitled to travel and transportation allowances under 
37 U.S.C. 404 and 406 on basis home of record was home of selection-- 
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TRANSPORTATION—Continued 


Household effects—Continued 

Military personnel—Continued 

Trailer shipment 
Change of duty station requirement 

Costs incurred by staff sergeant incident to movement of housetrailer 
without permanent change of station from trailer court declared “off- 
limits” by Ellsworth Air Force Base commander in order to protect 
health and welfare of Armed Forces personnel living in trailer court 
may be reimbursed to member, even though there was no change in 
member’s assignment to create entitlement to trailer allowance pre- 
scribed by 37 U.S.C. 409, as costs resulted from base commander’s 
exercise of authority, pursuant to regulation, in connection with proper 
administration of Ellsworth Air Force Base, and reimbursement to 
member treated as operational expense chargeable to appropriation for 
Operation and Maintenance, Air Force___......-.-..------------.-- 


Weight limitation 
Overseas assignment 

Since under 37 U.S.C. 406, Defense Dept. Secretaries have broad 
authority to restrict entitlement of members of uniformed services to 
shipment of household goods between duty station in U.S. and overseas 
duty station, including that portion of shipment within continental U.S., 
they have authority to amend par. M8003-2, Joint Travel Regs. to 
prescribe that excess charges for shipment of household goods to and from 
overseas area that provides Govt-owned furniture should be based for 
portion of shipment within U.S. only on weight above that prescribed 
for member’s rank or grade, provision which will be in addition to weight 
limitation applicable to overseas portion. However, any proposed 
revision should be prospective and should consider congressional ex- 
pression of policy in legislative history of the Defense Department 
Appropriation Act, 1973, respecting cost of shipping members’ posses- 
SIONS ORGINUNE. 34 os asi Ban abt ge aa teoedannates shea on se 


Overseas employees 

Local movement 
Both military members and civilian employees at overseas permanent 
duty stations who are required to vacate local housing leased because 
no Govt. quarters were available may be paid drayage costs to move 
their household goods to other housing on local economy when quarters 
they occupy are declared by medical personnel to no longer meet estab- 
lished health and sanitation standards on basis military members must 
obey orders and civilian employees move for convenience of Govt. 
However, neither military members nor civilian employees are entitled to 
drayage when move to other non-Govt. quarters results from landlord 
refusing to renew lease or otherwise permit continued occupancy as such 
change of quarters is not for convenience of Govt____.-_.---------- ata 
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TRANSPORTATION—Continued 
Household effects—Continued 
Training periods 
Family domicile established by employee, transferred from Fairbanks, 
Alaska, at Ann Arbor, Mich., where he will attend graduate school before 
reporting to new duty station, Wash., D.C., does not constitute per- 
manent change of station within meaning of OMB Cir. No. A-56, and 
A-56 allowances become payable only when employee relocates in 
Washington. Since both old and new stations are not within continental 
U.S., employee is not entitled to a house-hunting trip, and cost of 
shipping his household effects to Ann Arbor is for deduction from his 
constructive cost entitlement to transportation of his effects from 
Fairbanks to Washington. Per diem is payable during training period 
in lieu of transporting family and effects to Ann Arbor (39 Comp. Gen. 
140), and payment of mileage of 6 cents per mile for employee’s travel 
to Ann Arbor by privately owned automobile, is upon completion of 
transfer to be deducted from entitlement to 12 cents per mile for travel 
from old to new station, and to 6 cents per mile for excess travel due to 
NT 0 Sh SN RR rt tho Rn ee eS as Satan arte 


What constitutes 
Limitation on term ‘‘household effects”’ 

Term ‘‘baggage and household effects’ used in 37 U.S.C. 406 to 
authorize transportation incident to temporary or permanent station 
change for member of uniformed services and in implementing Joint 
Travel Regs., par. M8000-2, term that does not lend itself to precise 
definition and which has been interpreted to mean in its ordinary and 
common usage as referring to particular kinds of personal property 
associated with home and person, may not be redefined to include all 
personal property associated with home and person which will be accepted 
and shipped by carrier at rates established in appropriate tariffs for house- 
hold goods on basis of risk involved in shipping items not covered by 
regulation since risk is responsibility of owner who may purchase in- 
surance if he desires greater coverage than normally provided by carrier- 


Rates 

Classification 

Bomb fins and bodies 

A mixed-truckload shipment of bomb fins and bodies (explosives and 
projectile parts) described in the Govt. bill of lading as ‘‘ammunition 
items” and tendered subject to C. I. Whitten Transfer Co. Tender 
I.C.C. No. 300 was erroneously classified and therefore the I.C.C. No. 
300 tender is inapplicable. Bomb fins are not blasting supplies as term 
“supplies” refers to items furnished for operational or maintenance 
purposes whereas fins form part of completed product, nor are fins 
ammunition or explosives as they were not transported as accessory to 
larger unit also being transported at same time. However, services 
having been performed and received, under principle of quantum meruit, 
carrier is entitled to reasonable compensation, which will be obtained 
by computing charges due under Whitten’s tariff rates on Component 
Parts of Explosives contained in MF-I.C.C. No. 64___--------------- 
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TRANSPORTATION—Continued 
Rates—Continued 
Exclusive use of vehicle 
Bill of lading notation requirement 


Where destination Canadian carrier refused to refund overcharge 
occasioned by erroneous application of exclusive use charges on shipment 
of helium cylinders, and participating carriers are jointly and severally 
liable for overcharge, origin carrier properly was held liable and over- 
charge recovered by setoff since correction notice that added to bill of 
lading the notation ‘‘authorized use of single truck load by the carrier 
is mandatory to expedite shipment”’ did not satisfy tariff requirement for 
notation to indicate shipper requested exclusive use, and omission of 
such notation may not be waived. Furthermore, bill of lading does not 
show seals were applied, and as shipment was interchanged with foreign 
carrier, it is doubtful shipment was accorded exclusive use of a vehicle 
from origin to destination without transloading 


Line-haul charges 
Driver compensation 


A motor carrier who transported electrical instruments from N.Y. to 
N. Mex. under Govt. bill of lading noted ‘‘Two Drivers Authorized,” 
for which he was paid on line-haul basis that included regular driver’s 
service is not entitled to reimbursement for driver’s overtime service in 
absence of provision in either Govt. tender I.C.C. 50 or in Military Rate 
Tender IV authorizing such payment; is only entitled to regular charges 
prescribed for extra driver if services were not performed in N.Y., com- 
puted on basis of actual hours worked as evidenced by driver’s logs, 
which is best support of the claim (4 CFR 54.5); and is not entitled to 
shipment charge based on minimum weight applicable in computation of 
line-haul charges but rather on basis of net weight shipped. Further- 
more, round the clock charges for both drivers, as provided by contract 
or labor laws, is not responsibility of United States 


Section 22 
Agencies not party to quotations 
Applicability of special rates to all agencies nonetheless 

Payment for shipment of Electrical Instruments, NOI, by Coast 
Guard, which was transported in 40-foot trailer given exclusive use, 
with released valuation of 60 cents per pound, properly was computed 
under Trans Country Van Lines Tender I.C.C. No. 50—a sec. 22 Ten- 
der—that had been referenced in the Govt. bill of lading, and carrier is 
not entitled to additional charges claimed. Carrier’s claim is based on 
Govt. Rate Tender I.C.C. No. 1-U, which names Coast Guard because 
Tender I.C.C. No. 50 does not, and on fact its commercial bill of lading 
makes reference to I.C.C. No. 1-U. However, I.C.C. No. 50, sec. 22 
Tender is offered to the ‘‘ United States Government” and until canceled 
is available to any Govt. agency, without giving special notice, that is 
willing to do business with offering carrier, unless agency is specifically 
excluded from Tender 
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TRANSPORTATION—Continued 

Rates—Continued 

Space reservation 

Actual v. constructive weight rate base 

On shipment of fabricated test structures from Deer Park, Long 
Island, N.Y., to Wright Patterson AFB, Ohio, on Govt. bill of lading 
showing actual weight of shipment as 1,725 pounds, and containing 
notation ‘‘space reserve for 1000 cu ft of space,’’ carrier who was properly 
paid line-haul charges based on minimum weight of 10,000 pounds is 
only entitled to a ‘‘Shipment Charge’’ for space reserved on the actual 
weight of shipment, and exception was properly taken to higher charge 
based on constructive weight of 10,000 pounds since Item 15 of Govern- 
ment Rate Tender (GRT), I.C.C. 1-U, Supp. 8, effective May 1, 1968, 
provides that the shipment charge will apply to ‘‘net weight,” which in 
accordance with applicable GRT provisions is interpreted to mean 
WRCUMEN IEG pics coo a aes ee se oer ee eect c 


Volume shipments 
Conditions to constitute 

Fact that shipment of pallets was covered by four bills of lading does 
not change character of shipment from volume shipment that is within 
contemplation of Sec. 5, Item 110, of the National Motor Freight 
Classification, which provides that shipment is “a lot of freight 
tendered to the carrier by one consignor at one place at one time for 
delivery to one consignee at one destination on one bill of lading,”’ 
since all conditions but the “‘one bill of lading’’ requirement were met, and 
carrier on basis of correction notices and other evidence knew shipment 
was tendered as one lot on same day for delivery to one consignee at 
one destination, subject to applicable volume rate. Therefore, as carrier 
is only entitled to lower rate applicable to volume shipments, there is 
no basis for allowing claim for higher freight rate_-.......-.---------- 


Remains 
Death of employee on temporary duty 


Widow of employee who died while on temporary duty away from his 
official station may be paid, pursuant to E.O. 8557, as amended by 
OMB Cir. A-92, issued under authority of 5 U.S.C. 5742, cost of pre- 
paring remains, limited to $250, charges incurred for transporting re- 
mains, including cost of outside shipping case, and preparation of 
casket for shipment, as well as cost of necessary copies of death certificate 
incident to transportation of remains, notwithstanding employee was 
not on authorized leave without pay. However, there is no authority to 
return deceased employee’s privately owned automobile to his home, 
and in accordance with OMB Cir. A-7, per diem for period employee 
was absent without leave is not payable unless absence was due to 
illness or injury and not to employee’s misconduct__..._.-.---------- 


Transit privileges 
Storage—in-transit 
Misrouted shipment 
Where because of failure to properly route Feb. 9, 1967, shipments of 
Army tractor trucks, which were delivered during February, the Govt. 
was not entitled to transit privileges accorded the shipments and errone- 
ously paid carrier on the basis of through rates, the additional freight 


Page 


612 


575 


493 











INDEX DIGEST 1237 


TRANSPORTATION—Continued Page 
Transit privileges—Continued 
Storage-in-transit—Continued 
Misrouted shipment—Continued 
charges filed Feb. 9 and July 27, 1971, based on higher local rates from 
transit point to destination, are barred since claim was not received 
by the General Accounting Office within 3 years of payment in May, 
1967, as required by sec. 322 of the Transportation Act of 1940, as 
amended (49 U.S.C. 66). The cause of action for freight charges accrues 
upon delivery, extended on interstate shipments transported for the 
U.S. to 3 years from the date of payment, refund, or deduction, which- 
ever is later, and no refund or deduction being involved, the extended 
{ period of limitations commenced to run on dates of payment in May 
1967 and expived-ausing: May 1970... = —. 2. ccscpeecde cedectwewaweda 713 


Vessels 

American 

Cargo Preference 
| Towage of empty barge 

Prohibition in 10 U.S.C. 2631, Cargo Preference Act of 1904, as 
amended, to effect that “only vessels of U.S. or belonging to U.S. may 
be used in transportation by sea of supplies bought for Army, Navy, 
Air Force, or Marine Corps,”’ does not apply to towage of empty barge 
by foreign-flag tug since tug is not supply item and language of act as 
well as court cases which distinguish between contracts of affreightment 
and contracts for tonnage services indicate preference granted U.S. 
vessels by 1904 Cargo Preference Act is limited to transportation by sea 
of military supplies under contracts of affreightment and preference 
does not extend to towage of empty vessels under ordinary towage con- 
tracts. Therefore payment under towage contract from appropriated 
SUN WOE es ce ctinnnddanwn awe a enpemeen em ale 327 


Foreign 
United States registry 
Carriage of military cargoes 


Carriage of military cargoes in foreign-built vessels entitled to registry 
in U.S., and engaged in foreign trades or trade with trust territories, is 
not precluded by basic cargo preference statutes—act of Apr. 28, 1904, 
as amended, and act of Aug. 26, 1954, as amended. Objectives of 1904 
act—to aid U.S. shipping, to foster employment of U.S. seamen, and to 
promote the U.S. shipbuilding industry—do not exclude foreign-built 
vessels registered in U.S., as such vessels are considered vessels of U.S. 
and entitled to benefits and privileges appertaining to U.S. vessels, to 
extent participation is limited to foreign commerce and trust territories, 
and is not precluded by act of 1954, which insures that at least 50 per- 
cent of all Govt. cargo, whether military or civil, will be transported in 
privately owned ‘‘U.S.-flag commercial vessels,” a term that is not limited 
Gh URN NMI I I a ie a ree i ae a ae 809 

Foreign-built vessels which are documented under the registry laws 
of the United States (46 U.S.C. 221) subsequent to the issuance of bids 
or offers for transportation of military cargoes to foreign ports may be 
used to satisfy contract commitments pursuant to such bids or offers, 

| provided the use of the vessels is consistent with their registry, provided 
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TRANSPORTATION—Continued 
Vessels—Continued 
Foreign—Continued 
United States registry—Continued 
Carriage of military cargoes—Continued 
the use does not compromise the tonnage limitation of the act of Aug. 26, 
1954, as amended, and provided the requests for bids or offers, or the 
contracts entered into pursuant thereto, do not prohibit such use_--_--- 


TRAVEL EXPENSES 
Actual expenses 
Reimbursement basis 


Payment to Fedl. employees who participate in training away from 
their official station of actual subsistence expenses instead of per diem 
in lieu of subsistence as authorized by 5 U.S.C. 5702(c) when in unusual 
circumstances the per diem provided is insufficient to cover expenses is 
not precluded by 5 U.S.C. 4109, the authority to reimburse an employee 
for various expenses of training including cost of necessary travel and 
per diem ‘‘instead of subsistence’? (formerly “in lieu of subsistence’’) 
under 5 U.S.C. subch. I of ch. 57, since nothing in legislative history of 
the Government Employees Training Act indicates intent to restrict 
employees undergoing training to reimbursement for subsistence on a 
per diem basis as opposed to actual subsistence expenses. Furthermore 
5 U.S.C. 5702(c) provides for payment of actual subsistence expenses 
in unusual circumstances when authorized per diem is insufficient, and 
authority to pay actual subsistence expenses depends upon entitlement 
SC RRGIIG: wee ccssee nas ried nse hes muwweesnbnceek dacuun 


Air travel 
Airport departure fees 


Airport fees military and civilian personnel are required to pay when 
departing from airports incident to official travel of themselves and their 
immediate families and dependents are reimbursable, if charges are 
reasonable, as transportation expenses on basis Supreme Court in 92 S. 
Ct. 1349 (1972) held that user fee imposed on departing passengers does 
not involve unconstitutional burden on interstate commerce, and that 
if funds received by local authorities do not exceed airport costs, it is 
immaterial whether they are expressly earmarked for airport use. How- 
ever, as fees imposed on arriving passengers are held to be unreasonable 
interference with interstate commerce, they may not be reimbursed, 
but if found valid upon appeal, reimbursement is authorized on same 
Dasinen Wena nMeS Fi6 Qik cece ceo cl cbewedoweetinn dic ciskahweastes 


Authorization 
Travel directed not authorized effect 


Enlisted Navy man who had served in Vietnam and was separated 
in Philippines where Govt. transportation to U.S. was available but 
who upon discharge returned to Saigon at personal expense to be mar- 
ried and then traveled by American commercial airline from Saigon to 
California is considered to have been authorized rather than directed 
to travel by Govt. conveyance to U.S. and he may be reimbursed for 
commercial air transportation as provided in par. M4159-4a of Joint 
Travel Regs., reimbursement not to exceed cost to Navy to transport 
him by Govt. air from Philippines to continental U.S. subsequent to 
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TRAVEL EXPENSES—Continued 


Circuitous routes 
Administrative approval 
Leave en route to temporary duty 


Under rule that an employee assigned to temporary duty who departs 
prematurely for an alternate destination on authorized annual leave, 
which he would not have taken but for the temporary duty, should not 
be penalized by reason of a subsequent cancellation of temporary duty 
assignment, and that employee is entitled to travel expenses limited 
to expenses that would have been incurred had he traveled from head- 
quarters to temporary duty station and returned by the usually traveled 
route, an employee whose temporary duty assignment at points in 
Louisiana is canceled while he is on annual leave in St. Louis is entitled 
to reimbursement for full cost of the travel performed, notwithstanding 
circuitous route travel via St. Louis, since the employee’s expenditures 
did not exceed amount the Govt. would have paid for direct travel to 
temporary duty station and return to headquarters in Arlington, Va_ _- 


Delays 
Weather conditions 
Departure at place of residence delay 


Employee on official business who because of extraordinary weather 
conditions—blizzard—is prevented from returning to his residence 
after cancellation of flight and he as result occupied motel accommoda- 
tions until weather moderated may be paid per diem for period spent 
in motel because new subsec. 6.6e of SGTR permits payment under 
such circumstances whereas subsec. 6.9c, which it supersedes, did not 
permit payment of per diem for interval between scheduled and actual 
departure from depot, airport, or dock if traveler could return home 
when delayed. B-173224, Aug. 30, 1971, overruled___.----.---------- 


First duty station 

Manpower shortage 

No determination of shortage 

As Federal Judicial Center is considered part of judicial branch, its 
employees are within scope of 5 U.S.C. 5721 et seq., regardless of fact 
Center is not specifically listed in statute which authorizes reimburse- 
ment for travel and transportation expenses incurred in reporting to 
position determined by CSC to be in manpower shortage category. 
However, since Center under authority in 28 U.S.C. 625(e) to incur 
expenses incident to operation of Center and not Commission deter- 
mined position of Director of Continuing Education and Training was 
manpower shortage position, expenses incurred by Director in moving to 
first duty station are not reimbursable under 5 U.S.C. 5723, and rule in 
22 Comp. Gen. 885 that officer or employee of Govt. must place himself 
at first duty station at own expense applies_-...-..----------------- 


Specific authority requirement 

District of Columbia Redevelopment Land Agency (RLA), although 
Federal corporation, is deemed to be local public agency within frame- 
work of D.C. Govt. for purposes of title I of Housing Act of 1949, as 
amended (5 D.C. Code 717a(g)), which provides for financial assistance 
to local communities, and as agency is not independent office of executive 
branch of Federal Govt., it is not subject to Dept. of Housing and Urban 
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TRAVEL EXPENSES—Continued 


First duty station—Continued 
Specific authority requirement—Continued 

Development regulations authorizing payment of travel expenses for 
employment interviews and moving expenses for new employees but to 
regulations that govern D.C. employees which are same as those for 
Federal employees and, therefore, in absence of specific authority, 
RLA may not pay travel expenses for preemployment interviews or 
relocation expenses to new employees---_-.-.------------------------ 


Illness 

Status of illness 

Widow of employee who died while on temporary duty away from his 
official station may be paid, pursuant to E.O. 8557, as amended by 
OMB Cir. A-92, issued under authority of 5 U.S.C. 5742, cost of pre- 
paring remains, limited to $250, charges incurred for transporting re- 
mains, including cost of outside shipping case, and preparation of casket 
for shipment, as well as cost of necessary copies of death certificate 
incident to transportation of remains, notwithstanding employee was not 
on authorized leave without pay. However, there is no authority to return 
deceased employee’s privately owned automobile to his home, and in 
accordance with OMB Cir. A-7, per diem for period employee was 
absent without leave is not payable unless absence was due to illness or 
injury and not to employee’s misconduct-_--....-------------------- 


Military personnel 

Escort duty 

Performed by non-governmental personnel 

Individual not in employ of U.S. Govt. who travels as attendant to 
military member on temporary disability list incapable of traveling alone 
to report for mandatory physical examination required by 10 U.S.C. 
1210(a) in order to avoid termination of his disability retired pay may be 
reimbursed actual transportation costs notwithstanding sec. 1210(g), 
authorizing travel and transportation allowances for member, does not 
provide for attendant since use of governmental personnel involves two 
round trips, thus making single round trip travel of non-governmental 
personnel more economical and practicable and, therefore, beneficial to 
interests of U.S. B-140144, Aug. 24, 1959, overruled______..---.---- 

Wife of Navy member on active duty who incident to travel from 
Lisbon, Portugal, to the U.S. Air Force Base Torrejon, Spain, via 
Madrid, Spain, and return, as attendant to her hsuband who was unable 
to travel unaccompanied, is furnished Govt. procured commercial 
air between Lisbon and Madrid and is provided Govt. quarters, may 
be reimbursed cost of travel via commercial auto from Air Base to 
Madrid Airport upon showing of actual expenses incurred. Payment to 
wife is approved on basis the rationale stated for paying expenses of 
individuals not employed by U.S. incident to traveling as attendant 
to military member on temporary disability retired list, and as attendant 
to civilian employee is equally applicable to member of uniformed 
POGUES Gl) PURO WOU oe de cons ce cee mn ee seco hoes eee doonsoee 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Retirement 
To selected home 
Residence establishment 
Selection of place as home by member of uniformed services upon 
retirement without traveling to home of selection within l-year period 
prescribed by par. M4158-1a and 2a of Joint Travel Regs. for establishing 
bona fide residence does not create entitlement to travel and trans- 
portation allowances to home selected. Therefore, Air Force officer 
retired under 10 U.S.C. 8911, effective July 1, 1970, who selected Marco 
Island, Fla., as home of selection but traveled with dependents from 
last permanent duty station to home of record, also shipping household 
effects to that point, where he continued to reside beyond 1-year period 
following retirement awaiting construction of home on Marco Island, 
is only entitled to travel and transportation allowances under 37 U.S.C. 
404 and 406 on basis home of record was home of selection--_-_-______- 


Temporary duty 
At permanent station 
At hospital for treatment 

When member of uniformed services stationed in U.S. is ordered to 
hospital, treatment generally is temporary and does not justify trans- 
portation of dependents. However, if period of hospitalization is pro- 
longed or member is returned from overseas, station change is regarded 
as permanent and member is entitled to transportation of dependents 
and dislocation allowance, and all members, irrespective of having 
dependents, are eligible to have their household effects transported. 
Although members who have basic eligibility for permanent change 
of station allowances incident to hospitalization may not be authorized 
per diem and other temporary duty allowances when assigned duty 
within corporate limits of city or town wherein hospital is located, 
such allowances are payable to members whose home port or duty station 
is in U.S. and whose treatment will not be prolonged___..___.__...-__-- 


Transfers 
Leave and temporary duty en route 

Fact that Air Force officer’s orders transferring him from overseas to 
Hancock Field, N.Y., with leave en route were amended to require him 
to interrupt his leave and report for temporary duty at Lowry Air Force 
Base did not change officer’s basic entitlement under his initial orders 
to travel and transportation allowances from old to new station, and 
pursuant to par. M4207-2d of the Joint Travel Regs., officer was reim- 
bursed for travel performed from old station to temporary duty station 
and from there to new station. In addition, officer having returned to 
his leave place for his own convenience although not entitled to travel 
allowance incident to return, may be paid an allowance for travel from 
leave place to temporary duty station since subpar. 2d makes no reference 
to situation in which temporary duty was ordered after arrival of member 
OT IC OI i ii eh tian i aa et ee 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Transfers—Continued 
Outside continental United States 
Port of embarkation 
Under orders authorizing permanent change-of-station from Florida 
to Puerto Rico, with delay en route, orders modified to provide temporary 
duty at Quonset Point (QP), R.I., Navy ensign who traveled from his 
leave point to Miami, and under a Govt. transportation request to San 
Juan, is entitled pursuant to par. M4159-1 of Joint Travel Regs. not 
only to transoceanic travel at Govt. expense but to an allowance for 
official distance between the old permanent station and appropriate 
aerial or water port of embarkation serving old station. Since ensign’s 
travel at own expense from QP to Miami via his leave address resulted 
in overseas travel from port of embarkation less distant from San Juan, 
in addition to mileage from QP to New York City, he is entitled to dif- 
ference between cost of transportation from Miami to San Juan and 
Category “Z’’ transportation from New York to San Juan____-------- 


Travel.status 
Interstation travel v. travel within limits of duty. station 

Travel of Marine officer who was verbally directed to travel by pri- 
vately owned vehicle from permanent duty station at Quantico to 
Marine Headquarters in Arlington, as well as to various locations in 
Washington, D.C., incident to temporary duty—travel subsequently 
approved for reimbursement—is interstation travel within purview of 
37 U.S.C. 404 and reimbursable at 7 cents per mile rate prescribed by 
par. M4203-3b of Joint Travel Regs. rather than at higher rate provided 
by par. M4502-1, pursuant to 37 U.S.C. 408, for travel within limits of 
member’s station. Although 37 U.S.C. 404 requires travel to be au- 
thorized by written orders, confirmation of verbal orders by competent 
authority shortly after performance of travel as being advantageous to 
Govt. may be accepted for purpose of reimbursing officer____.-------- 


Use of other than Government facilities 
Authorizing v. directing travel 


Enlisted Navy man who had served in Vietnam and was separated in 
Philippines where Govt. transportation to U.S. was available but who 
upon discharge returned to Saigon at personal expense to be married 
and then traveled by American commercial airline from Saigon to 
California is considered to have been authorized rather than directed 
to travel by Govt. conveyance to U.S. and he may be reimbursed for 
commercial air transportation as provided in par. M4159-4a of Joint 
Travel Regs., reimbursement not to exceed cost to Navy to transport 
him by Govt. air from Philippines to continental U.S. subsequent to 
CMON 5ss Sidis aiete Aw sede Seastidstess 2ee6 adda back: aan 


Overseas employees 
Locally hired 
Passport fee 
Expense of obtaining passports and photographs for passports for 
himself and dependents, where no immediate travel is contemplated, 
by locally hired employee with whom transportation agreement was 
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executed in accordance with par. C4002-3 of Joint Travel Regs. (JTR), 
Vol. 2, and who has earned renewal agreement travel (C4001, JTR), 
is reimbursable pursuant to C9010-2, JTR, even though actual travel 
may not occur and regulation does not expressly cover locally hired 
American citizens or their dependents, in view of fact that locally hired 
employee who meets conditions of eligibility for renewal agreement 
travel is generally entitled to same benefits as employee recruited state- 
side who is required to renew his passport as result of continued employ- 
menk im forse Ate. c= conics 25 aces aes te 1 177 


Return for other than leave 
Retirement, etc. 
Time limitation 


Forest Service employee who elected to remain in Alaska upon retire- 
ment and then approximately 1 year and 5 months after retirement 
requested travel and transportation expenses to return to residence in 
U.S. is not entitled to such expenses incident to Alaskan tour of duty 
in absence of explanation that delayed return was due to circumstances 
beyond his control. Cognizant agency regulation prescribed that travel 
and transportation of employee must be incident to termination of 
assignment and that date of return travel must be set at time of termina- 
tion and be within reasonable time, normally within 6 months, provisions 
that are in accord with long-standing position of Comptroller General 
Of the: tinted Matle@us b.0s8 sci badeieri aoissoln.os esinke acide ele 407 


Reemployment after separation 
Liability for expenses 
Different activities within same agency 


When employee separated within U.S. from service in one component 
of Dept. of Defense (DOD) due to reduction in force or transfer of 
functions is reemployed at different location by different component 
within DOD after break in service of not more than 1 year, transfer 
expenses that employee is entitled to pursuant to 5 U.S.C. 5724a(c) are 
payable by activity acquiring employee’s services as prescribed by 5 
U.S.C. 5724(e), which provides that when employee transfers from 
one agency to another, agency to which he transfers pays expenses to 
new duty station. Further authority in 5 U.S.C. 5724(e) and par. 
C1053-2b(1)(b) of Joint Travel Regs. permitting either losing or ac- 
quiring agency to pay relocation expenses is for application only in cases 
of transfer without break in service. Overruled by 53 Comp. Gen. 
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Temporary duty 

Cancellation after early departure on leave 

Under rule that an employee assigned to temporary duty who departs 
prematurely for an alternate destination on authorized annual leave, 
which he would not have taken but for the temporary duty, should not 
be penalized by reason of a subsequent cancellation of temporary duty 
assignment, and that employee is entitled to travel expenses limited to 
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Temporary duty—Continued 
Cancellation after early departure on leave—Continued 

expenses that would have been incurred had he traveled from head- 
quarters to temporary duty station and returned by the usually traveled 
route, an employee whose temporary duty assignment at points in 
Louisiana is canceled while he is on annual leave in St. Louis is entitled 
to. reimbursement for full cost of the travel performed, notwithstanding 
circuitous route travel via St. Louis, since the employee’s expenditures 
did not exceed amount the Govt. would have paid for direct travel to 
temporary duty station and return to headquarters in Arlington, Va_-_- 


TRUST FUNDS (See FUNDS, Trust) . 
UNIFORMS 


Military personnel 

Damage, loss, etc., of uniforms 

Deceased personnel 

Value of military clothing lost at same time member of uniformed 
services lost his life when his housetrailer was destroyed in flood may not 
be paid to heirs or legal representatives of members since 37 U.S.C. 418 
and implementing regulations prescribe that claim for loss, damage, or 
destruction of personal clothing is personal right and on basis of rationale 
in 26 Comp. Gen. 613, right does not extend beyond life of beneficiary. 
Although claim for clothing is cognizable under both 31 U.S.C. 241 and 
37 U.S.C. 418, jurisdiction of claims under 31 U.S.C. 241 is vested in 
appropriate Secretary and limited to losses occurring in Govt.-assigned 
quarters, even though claim may be made by survivor, and under 37 
U.S.C. 418, which relates to clothing furnished in kind or monetary loss, 
claim for loss is personal to member sustaining loss__.........------- 


VEHICLES 


Government 

Breakdown of vehicle 

Standard of care by employee 

Time spent by employee after his normally scheduled duty hours 
in taking care of Govt. vehicle which broke down while in use by him 
is not compensable as overtime under 5 U.S.C. 5542(b)(2)(B), even 
though employee took steps to protect vehicle beyond standard estab- 
lished by GSA regulation (41 CFR 101-39.701). Fact that employee 
was required to do more than mere driving and incidental care of ve- 
hicle does not constitute “the performance of work while traveling,” 
nor did responsibility placed on employee under GSA regulation 
require him to take additional steps to protect vehicle. Therefore, time 
and effort expended by employee that was beyond standard of care 
required under regulation to protect vehicle entrusted to him is not 
compensable as work and does not provide basis for payment of premium 
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Parking fees. (See FEES, Parking) 
Transportation. (See TRANSPORTATION) 
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VESSELS 


Foreign 
United States registry 
Status 


Carriage of military cargoes in foreign-built vessels entitled to registry 
in U.S., and engaged in foreign trades or trade with trust territories, 
is not precluded by basic cargo preference statutes—act of Apr. 28, 1904, 
as amended, and act of Aug. 26, 1954, as amended. Objectives of 1904 
act—to aid U.S. shipping, to foster employment of U.S. seamen, and to 
promote the U.S. shipbuilding industry—do not exclude foreign-built 
vessels registered in U.S., as such vessels are considered vessels of U.S. 
and entitled to benefits and privileges appertaining to U.S. vessels, 
to extent participation is limited to foreign commerce and trust terri- 
tories, and is not precluded by act of 1954, which insures that at least 
50 percent of all Govt. cargo, whether military or civil, will be transported 
in privately owned ‘“‘U.S.-flag commercial vessels,’ a term that is not 
HiAHOG 00 VONSGIe DRING IR Oe on a canon souacen dad anes 

Foreign-built vessels which are documented under the registry laws 
of the United States (46 U.S.C. 221) subsequent to the issuance of bids 
or offers for transportation of military cargoes to foreign ports may be 
used to satisfy contract commitments pursuant to such bids or offers, 
provided the use of the vessels is consistent with their registry, provided 
the use does not compromise the tonnage limitation of the act of Aug. 26, 
1954, as amended, and provided the requests for bids or offers, or the 
contracts entered into pursuant thereto, do not prohibit such use_-- 


Transportation. (See TRANSPORTATION, Vessels) 


VETERANS 


Compensation payments 

Retired pay 

Waiver 

Army sergeant who when retired on Dec. 1, 1960, under 10 U.S.C. 
3914, entered Federal Civil Service from which he retired for disability 
on Nov. 21, 1969, and who on Oct. 1, 1970, both changed to full waiver 
his partial waiver of retired pay for Veterans Administration compensa- 
tion, and waived retired pay to have his military service used in computa- 
tion of civil service annuity pursuant to 5 U.S.C. 8332(c), may have 
retired pay retroactively waived to date of his civil service retirement if 
Civil Service Commission agrees to recompute his annuity and pay ad- 
ditional annuity due, since waiver of retired pay under 38 U.S.C. 3105 
for VA compensation did not disturb military status of retiree, and VA 
compensation erroneously paid will be recouped, nor will double benefit 
prohibited by 38 U.S.C. 3104 result from use of military service for 
civil service annuity purposes as no military retired pay will be paid - - -- 


WAGE AND PRICE STABILIZATION 


Military personnel 
Pay increases 


Claim of Air Force sergeant for retroactive increase in basic pay and 
quarters allowance from effective date of act of Sept. 28, 1971, Pub. L. 
92-129, through Nov. 13, 1971, end of 90-day wage-price freeze—Aug. 
15-Nov. 13, 1971—imposed by E.O. 11615, dated Aug. 15, 1971, issued 
pursuant to Economic Stabilization Act of 1970, as amended, may not 
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WAGE AND PRICE STABILIZATION—Continued 
Military personnel—Continued 
Pay increases—Continued 

be allowed since freezing military pay and allowances at rates in effect 
on Aug. 14, 1971, is within broad scope of authority vested in the Presi- 
dent by Economic Stabilization Act and, furthermore, increase for 
wage-price freeze period not having been provided by law prior to Aug. 
15, 1971, and by appropriations to cover, increase does not meet require- 
ments of sec. 203(c) of Economic Stabilization Act Amendments which 
authorize retroactive payment of increases__________.._._._--_--_---- 


Wage changes 

Federal employees 

Administratively fixed employees 

Postal employees of Canal Zone Govt. whose pay rates and increases 
pursuant to 2 C.Z.C. 101 are administratively determined and were in 
past fixed to conform with rates prescribed for Post Office Dept. em- 
ployees may not be granted same pay increases provided for Postal 
Service employees, even though compensation of Postal Service em- 
ployees is used as measure of compensation to be paid Canal Zone 
postal employees, as increases exceeded percentage limitation imposed 
by wage-price freeze instituted on Aug. 15, 1971. Canal Zone employees 
are executive branch employees who come within scope of 5 U.S.C. 
5307, thus making them subject to guidelines on pay increases prescribed 
in Jan. 11, 1972 Presidential Memorandum-.---____.---------------- 


Freeze on wages 
Effect on promotions 

Where the Federal Aviation Administration elected, in the exercise of 
its executive function to appoint persons to civilian Govt. service, not 
to promote development Air Traffic Controllers who had satisfied 
criteria for promotion until clarification of Presidential order of Dec. 11, 
1972, placing freeze on promotions, employees did not become entitled 
to higher salaries prior to date of the agency’s promotional action, 
notwithstanding controllers performed the duties and otherwise qualified 
for promotions, or that an employment agreement may have been 
executed, since under E.O. 11491, the right of promotion is retained by 
management officials of an agency. Furthermore, failure to promote is 
not the ‘unjustified or unwarranted personnel action’? contemplated 
by 5 U.S.C. 5596 to entitle employees to back pay___-_-----_------- 


WITNESSES 
Government employees 

Private litigation, etc. 

Employees summoned to appear as private individuals and not in 
official capacities in suit by fellow employee for overtime compensation 
are not entitled to court leave authorized by 5 U.S.C. 6322(b), as 
amended by Pub. L. 91-563,-approved Dec. 19, 1970, for period of 
absence in which they appeared as witnesses on behalf of private party 
and without official assignment to such duty. Matter of granting court 
leave to Govt. employee to testify on behalf of private party was rejected 
in consideration of Pub. L. 91-563, and both FPM, Ch. 630, subch. 
10-3-d, and FPM Letter 630-21, dated Mar. 30, 1971, provide that 
witness appearing for private party in nonofficial capacity is not entitled 
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WORDS AND PHRASES 
“De facto” 


Although in determining whether parent and its subsidiary should be 
treated as separate entities term ‘‘day-to-day’”’ control was erroneously 
injected into Labor Dept.’s criteria of de facto control by contracting 
agency reviewing equal employment opportunity (EEO) compliance of 
successful contractor with E.O. 11246, ruling in 50 Comp. Gen. 627 
(1971) that affirmative action plan was not required to be submitted 
by prime contractor for each establishment is upheld upon reconsidera- 
tion of decision at request of third party, as record establishes criteria 
used to determine separate entities of contractor and its subsidiary was 
not unreasonable, arbitrary or capricious and that, furthermore, there is 
no evidence of attempt to evade EEO obligations 


““Foreseeable costs”’ 


Procedure in evaluation of bids of assessing travel and per diem costs 
of Govt. inspectors at prospective contractors’ plants located outside 
metropolitan St. Louis, Mo., area, and justified as ‘‘Foreseeable Costs,” 
is not for application to bidders who already have Govt. representative 
in residence as there is no actual cost to Govt. in such circumstances, nor 
is an imputation of constructive inspection costs justified on basis of 
equalizing competition. Furthermore, although pursuant to 10 U.S.C. 
2305(c) factors other than price may be considered in evaluating bids, 
Govt. costs incident to procurement which cannot be quantified with 
reasonable certainty may not be used as a bid evaluation factor 


“Insurable interest’’ 


An election under the Survivor Benefit Plan (10 U.S.C. 1447-1455) 
on behalf of mentally incompetent member for coverage of a natural 
person (10 U.S.C. 1448(b)) may be made by Secretary concerned who 
stands in place of the incompetent and under 10 U.S.C. 1449 is required 
to make election which in his discretion, after careful consideration of 
facts and circumstances in each case, he believes the person would make 
if capable, and Secretary must take into consideration whether retiree 
would elect to give up a substantial amount of his retired pay for rest of 
his life to provide the annuity. An insurable interest is any pecuniary 
interest in continued life of another, and no evidence of an insurable 
interest is required of a near relative, but a contract relationship would 
have to be proved; only one person may be named as survivor (5 CFR 
831.601) ; and person requesting an annuity would have no preference- 


“Necessary expenses’’ 


Seasonal items such as artificial Christmas trees, ornaments, and 
decorations purchased for Government offices do not constitute office 
furniture designed for permanent use so as to qualify as kind of ‘“‘neces- 
sary expense” that is chargeable to appropriated funds since items 
have neither direct connection nor essentiality to carrying out of stated 
general purpose for which funds are appropriated. Therefore, Bureau 
of Customs may not charge purchase of such seasonal items to its 
appropriated funds as legitimate expense unless it can be demonstrated 
purchase was a “‘necessary expense,”’ phrase construed to refer to cur- 
rent or running expenses of miscellaneous character arising out of and 
directly related to work of agency 
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WORDS AND PHRASES—Continued 
“Official duty station”’ 


Term “official duty station” in Civil Service Commission Federal 
Manual Supp. 990 -2, book 550, subch. S1-3, which is stated to mean 
“employee’s designated post of duty, limits of which will be corporate 
limits of city or town in which employee is stationed,’”’ may only be rede- 
fined by Commission and, therefore, Dept. of Agriculture may not con- 
sider “official duty station” in terms of mileage radius in order to better 
effecutuate purp se of overtime provision contained in 5 U.S.C. 5542(b) 
(2). However, matter of authorizing mileage to employee for use of his 
automobile incident to official travel is discretionary with employing 
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“Shipment”’ 


¥act that shipment of pallets was covered by four bills of lading 
does not change character of shipment from volume shipment that is 
within contemplation of Sec. 5, Item 110, of the National Motor Freight 
Classification, which provides that shipment is ‘“‘a lot of freight tendered 
to the carrier by one consignor at one place at one time for delivery 
to one consignee at one destination on one bill of lading,’’ since all con- 
ditions but the ‘‘one bill of lading’ requirement were met, and carrier 
on basis of correction notices and other evidence knew shipment was 
tendered as one lot on same day for delivery to one consignee at one 
destination, subject to applicable volume rate. Therefore, as carrier is 
only entitled to lower rate applicable to volume shipments, there is no 
basis for allowing claim for higher freight rate 


“Technical” 


Use of the two-step procurement method authorized by par. 2-501 
of the Armed Services Procurement Reg. to obtain services and facili- 
ties for the management and operation of an Air Force (AF) Publica- 
tions Distribution Center because of inability to adequately specify 
technical needs to meet requirements of a single-step procurement was 
a proper exercise of administrative authority where the AF was unable 
to specify its requirements in areas of automatic data processing equip- 
ment and software for the operation, notwithstanding its ability to 
state requirements in other work areas, since regulation states the word 
‘technical’ has broad connotation and includes engineering approach, 
special manufacturing processes and special testing techniques, and 
further provides that the management approach, and manufacturing 
plan, or facilities to be used may also be clarified in the technical 
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